CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA 


AT 


MONROE, 


IN 


JUNE, 1882. 


JUDGES OF THE COURT: 


Hon. Epwarp Chief Justice. 
Hon, F. P. Pocus, ) 
‘Hon. R. B. Topp, | 
Hon. Wm. M. Levy,* 
Hon. C, E. FENNER, 


Associate Justices. 


No. 1035. 


ParisH oF West CARROLL vs. Mrs. E. D. GAppIs ET AL. 


On the division of a public corporation, possessing corporate property, into separate new 
communities, each becomes entitled to hold in severalty the public property which falls 
within its limits. The rule is different when a new corporation is created, and the old 

_ one from which it is taken remains unchanged, preserving its original name. 

Property donated to a parish in fee simple, for its use and benefit, and upon which a court- 
house was built and used, cannot be legally sold under a Police Jury ordinance, although 
the parish seat being changed the building was abandoned and threatened going to ruin. 
Such sale having been made without legislative authority is a nullity, and so conveyed no 
title. In such a case, the defendants are entitled to a reimbursement of the purchase 
price, as a condition precedent to the recovery of possession of the land by the plaintiff. 


PPEAL from the Sixth District Court, Parish of West Carroll. 
Brigham, J. 


E. F. Newman and D. J. Norwood, for Plaintiff and Appellee : 


1. Where a new corporation is formed, the public property falling within its limits belongs 
to the corporation. Dillon, Municipal Corporations, Sec. 129 ; 32 An. 624. 


*Mr. Justice LEvy was absent on account of illness during the whole of this term. 
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Parish vs. Gaddis et al. 


A donation of real property to a municipal corporation, is a sufficient dedication to public 
uses, and the ownership to such property is vested in the public. 6 Peters, 440; 3 An. 
282 ; 5 An. 8; 14 An. 872; 18 An 560; 21 An. 244; 15 L. 170, 219; 16 L. 705. 


3. Real property thus dedicated to public uses becomes extra commercium, and none but the 


sovereign can ever place it once more susceptible of private ownership. C.C. 449, 454; 4 
An. 84; 7 An. 595; 18 An. 560; 21 An. 244; 32 An. 624; Dillon, See. 531. 


4. A sale of property thus dedicated and acquired cau be made only by the sovereign, 


through the legislature, and a sale, made by the Police Jury, of such property, without 
legislative sanction, is ultra vires, and the sale is utterly null in its conception and con- 
summation. 10 Peters, 734; 7 Texas, 288; 29 An. 592, 261; 23 An. 191, 234, 251; 32 An. 
628; Dillon, Secs. 372, 381. ' 


5. Property having been dedicated to public uses, does not lose the character of public 


property by the fact of non-usage. It matters not how long it may have remained out of 
use, the public has the right, at any time, to demand and occupy it. Dillon, Sec. 531; 4 
An. 73; 18 An. 562; 20 An. 226; 30 An. 64; 33 An. 620. 


6. A sale of public property by a Police Jury is utterly null, and when it is shown that 


fraud or ill-practices were resorted to, to provoke the sale, or the pretended purchaser 
failed to comply strictly with his bid, he will not be entitled to a restitution of the 
purchase price, in case of eviction. Dillon, Secs. 372, 381 ; 29 An. 592. 


H. P. Wells, for Defendants and Appellants: 


1. The property of a parixh, whether public or private, may be sold when not dedicated to 


public use, nor held in trust, nor necessary for the administration of its parochial govern- 
ment. Dillon on Corporations, 3d Edition, Sec. 575; 6 A. 570; 10 A. 497; 26 A. 498; 
A. 61. 


2. When a part of a parish is cut off and created into a new parish, in the absence of any 


apportionment by the legislature, the old parish will hold all its property, and be liable 
for all its debts. Dillon on Corporations, 3d Edition, Secs. 188, 189; Boone’s Law of 
Corporations, Sec. 315. 


The opinion of the Court was delivered by 
Bermupez, C.J. This is a petitory action. The plaintiff alleges, in 
substance, that the defendants claim to own a certain lot and buildings 
thereon, situate in the town of Floyd, and known as the courthouse, 
under a conveyance made thereof in 1872, in pursuance of an ordinance 
of the local Police Jury ; that the said property was donated in 1855, 
to the then Parish of Carroll, for its use and benefit; that the pre- 
tended sale and purchase are nullities, for want of legislative sanction ; 
that subsequent to said sale, the Parish of West Carroll was created, 
and embraces the said real estate, which has become its property. The 
petition concludes with -a prayer for the annulment of the defendants’ 
title and a recognition of plaintiff’s rights of ownership to the lot in 
question. 

Without denying the facts alleged, the defendants answered, aver- 
ring that the plaintiff has no standing in Court; that the property was 
of such character that it could have been sold by the Police Jury, 
without legislative authority ; that the sale had been ratified by a 
subsequent Police Jury, and by the legislature; that if the sale be a 
nullity, they are entitled to a repetition of the purchase price to be 


paid back before return of the property. 
117 
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There was judgment annulling the sale, recognizing ownership in 
the Parish of West Carroll to the property in question, and entitling 
the defendants to a return of the price of sale, with interest. 

From the judgment thus rendered, the defendants have appealed. 
The plaintiff has asked no amendment of the judgment. 

_ The record shows that, in 1855, George O. Wilson and 8S. C. Floyd 
donated the lot in question, to the Parish of Carroll, in “ fee simple,” 
Sor its use and benefit ; that, subsequently, a courthouse was built upon 
it and was used as such; that the town of Floyd, in which said lot is 
situated, was then the parish seat; that in 1870, the parish seat having 
been removed by law to or near Providence, on the Mississippi, the 
courthouse at Floyd was abandoned; that it was so fast dilapidating 
and becoming the resort of town stock, that the Police Jury ordered it 
to be sold; that it was then apparently purchased by J. M. Gaddis, 
through whom defendants claim; that the sale was ratified by a 
succeeding Police Jury. 

In 1877, the legislature created the Parish of West Carroll, within 
whose limits the property in question is found. 

It is not pretended that the Police Jury was specially authorized by 
the legislature to sell the property, but it is contended that the legis- 
lature ratified the sale which was made, by giving it an indirect sanction, 
resulting from Section 13, of Act 24 of 1877, which is to the effect: that 
West Carroll is bound for a pro rata share of the debts of the old parish, 
except those due for building and repairing the courthouse and jail in 
the town of Providence. 

Two questions are presented for solution in this controversy : 

1. Whether the plaintiff has a secant in Court, to claim the real 
estate in dispute ; 

2. Whether the property was susceptible of a valid alienation by 
the Police Jury. 

J. 

It is evident that the legislature, when it adopted Act 24 of 1877, 
the title of which is “toabolish the Parish of Carroll,” contemplated 
some fundamental modification of the political organization then in 
existence. The Parish of West Carroll was carved out of the territory 
of the Parish of Carroll, and what remained was named East Carroll. 
New officers were appointed for the first parish. Although none were 
appointed for the second named, it is clear that those previously in 
existence became /functi officio, the moment the Act went into opera- 
tion, as officers of the Parish of Carroll, which had been blotted out, 
and at once became officers of the Parish of East Carroll, which sue- 
ceeded it. The legislature — it wise to dispense with new 
appointments. 
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The Act refers to two distinct and independent organizations, one 
actually, another virtually created. The old Parish of Carroll became 
defunct. It died away, but it was instantly replaced by the two Par- 
ishes of East and West Carroll; the former to be represented and gov- 
erned by the ofticers, the laws and regulations in existence at the time 
the Act took effect ; the latter to be represented and governed in the 
manner provided for by the same Act. 

Under the recognized rule that, on the division of a public corpora- 
tion possessing corporate property into two separate new communities, 
each becomes entitled to hold in severalty the public property which 
falls within its limits, the property in this case passed to the Parish 
of West Carroll. Dillon on Mun. Corp. 3d Ed. p. 215, § 188, (128); 32 
An. 624, 

The rule is different where a new corporation is created, and the old 
one from which it is taken remains unchanged, preserving its original 
name. 

The intention of the legislature no doubt was, that each new parish 
should consist of all the territory within the limits, as apportioned and 
fixed, and that each should own tbe corporate property included within 
its boundaries. The legislature made provision for the apportionment of 
the debt, but remained reticent as to the disposition of the corporate 
property. 

Under the circumstances, the legislative intention announced may 
be legitimately inferred. A different conclusion would be unreasonable, 
incongruous, abnormal and not practical. 

We, therefore, conclude that the Parish of West Carroll has a standing 
in court to claim the property in dispute. 


II. 

We are next to consider whether the property was susceptible of a 
valid alienation by the Police J ury. 

Parishes, like counties in other States, are involuntary political or 
civil divisions of the State, designed to aid in the administration of 
government, as State auxiliaries or functionaries, possessing no other 
powers than those delegated, ranking low down in the scale of corpo- 
rate existence, and well distinguishable from municipal corporations 
proper, which are vested with more extensive powers and endowed 
with more important functions and a larger measure of corporate life. 
As a rule, they cannot acquire real estate, unless for public utility, and 
cannot dispose of the same, after it has been acquired and devoted to 
public service, without legislative authority. Dillon, 3d Ed., 25. They 
may, however, be the object of public and private bounty, in the 
absence of disabling or restraining Statutes. 
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- They do not acquire for themselves as a political organization. They 
acquire for the benefit of the public, of the people, particularly the 
local community, which is represented primarily by the State, and sec- 
ondarily by them, but so far only as the State has delegated to them 
the power to do so. As State auxiliaries, they cannot dispose of public 
property, unless with the formal sanction of the State, and even then, 
in those cases only in which the State, violating no trust and no con- 
tract, and infringing the rights of no one, could herself legally act. 
Creatures, they are wholly dependant upon and controlled by their 
creator. They have no life, no attribute, no power, no rights, no obli-- 
gation, but such as have been conferred or imposed upon them. 

It is undeniable that the property in thiscase could have been validly 
donated and the donation accepted, as was done.- The defendants can- 
not controvert this proposition without destroying their own title. 

It would have been legitimate for the donors to have dedicated the 
property themselves, for a specific object, and in default of such dedi- 
cation, it was competent for the parish to have devoted it to such 
public purpose as, in its judgment, it deemed proper and advantageous 
for the community. 

An inspection of the act of donation shows that the donors did not 
dedicate the property for any particular object, but gave it in ‘‘ fee 
simple to the parish, for its use and benefit.” 

The donation, with that limitation, was accepted. Unrestricted as 
it was by any special disposition of the property by the owners for a 
public object, the parish, through its representatives, determined to 
use it for the purposes of a courthouse, which is a public building 
necessary in every community. Such a building was constructed upon 
the property, and was subsequently used according to its destination. 

Upon the principle that the acceptance of a conditional donation 
constitutes a contract, the terms whereof are binding on the donee, a 
long line of authorities underlies the well established proposition that 
a municipal or political corporation has no implied or incidental 
authority to alienate or dispose of, for its own benefit, property dedicated 
to or held by it in trust, for the public use, and cannot extinguish the 
public uses of such property, which is not liable for the payment of 
eorporate debts. Dillon, 3d Ed. § 650, and authorities in note; 30 An. 
66; 10 Pet. 734; 7 Texas, 288. 

How far the legislature has the power to confer authority to dispose 
of property held for such purposes, depends upon the nature and extent 
of the dedication. If full title is held to the ground, for public uses, 
without restriction, the legislature may doubtless direct and regulate 
the purposes for which the public may use it. If the grant be made 
for a specific purpose, the public acquiring merely an easement, the 
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donor retains an interest which deprives the legislature of the power 
to sanction a sale. Dillon, § 651. 

In the case of Van Ness vs. Washington, 4 Pet. 232, in which the 
streets and public squares of the City of Washington had been granted 
by the original proprietors “for the use of the United States forever,” 
it was held that those words conveyed an absolute unconditional fee 
simple, and that the original owners could not object to a sale, author- 
ized by Congress, of such portions as were no longer useful for streets 
and squares. See also, 3 Lans. N. Y. 429; 45 N. Y. 234. 

Had the property in this controversy been donated, without any 
restriction to its use, to a municipal corporation proper having the 
right to acquire private property, a different question might have been 
presented, as such an organization possesses the incidental or implied 
right to alienate or dispose of the property, real or personal, of a pri- 
vate nature, which it may own, as a natural person could, when not 
restrained by charter or statute. Whatever may be the right of those 
corporations, in such cases, the power could not be extended to 
instances of property acquired by dedication to public use generally, and 
devoted to some special purpose, for then the property becomes public 
property, and cannot be alienated without legislative authority. Dillon, 
3d Ed. $§ 574, 575, et seq., and notes. 

The powers of municipal corporations proper being more extensive 
than those of counties or parishes, it has been held, that where prop- 
erty had been acquired by a city for a market, and was constantly used 
for that purpose for forty years, the land was not thereby dedicated, 
but the market being abandoned, the land could be sold by the corpo- 
ration. 18 Ohio, 563; Market houses are not classed among public 
things. 14 An. 875. y 

The only authority to which our attention has been called by the 
defendants, as militating against the principles before announced, con- 
cerning the attributes of parishes and the character of property owned 
by them, is that found in 10 An. 497. The case was one in which the 
United States had made, in 1823, an unconditional grant to the Parish 
of Ouachita of the land then in controversy, which had been previously 
used as a graveyard up to the year 1800,and which had not, since that 
last date, been dedicated expressly or by acquiescence to any public 
use. The Court held, that the temporary use of the land as a burial 
ground, which was abandoned twenty-three years previous to the dona- 
tion, had not excluded it from commerce, and not exempted it from sale, 
and that inasmuch as it was not pretended that the property was 
essential to the existence or suitable administration of parochial gov- 
ernment and affairs, the judicial sale made of it, in 1827, under execu- 
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tion to satisfy a judgment against the parish, was valid and trans- 
ferred full title to the purchaser. 

Without affirming the doctrine there announced, we will observe that 
the differences between the two cases are glaring. The land involved 
had been donated unconditionally, had not been dedicated either by 
the donor or the donee at the time of or since the donation; it was 


not out of commerce, it was not necessary or even suitable for paro- . 


chial purposes. The property in the present instance was donated 
by the proprietors themselves for public use and benefit, in a manner 
which substantially amounts toa dedication to the public; it next 
was devoted by the donee to a public purpose, by the construction 
and use of a courthouse upon it; it was ab initio stripped of the char- 
acter of private property; it was put hors de commerce, and although 
not used for a public purpose since the removal of the parish seat to 
Providence, it has not the less continued to be property suitable and, 
in a contingency, essential for some parochial object. 

The land, by the removal of the parish seat and by the discontin- 
uance of the use of the courthouse upon it, did not revert to the original 
grantors, 34 Penn. St. 133, and has not ceased, therefore, to belong to 
the public, to whom it was donated. 

It continues to be held under the same title, whether used or not 
for a public purpose. It is insignificant that it isnot used. It is suffi- 
cient that the right to use it exists in the public. 30 An. 64; 33 An. 
620. 

We fail to discover in the Act of 1877, the essential elements 
required to constitute a ratification of the sale by the legislature. 

The consequence is, that as the sale was wholly unauthorized by the 
legislature, it is illegal, and that no title of ownership has passed by 
the averred purchase. The plaintiff is entitled to have the sale 
annulled and to recover the property under the primordial grant. 

The action of the Police Jury, which ordered the sale, and that of 
the succeeding one which approved it, were altogether ultra vires, and 
80, of no effect. 10 Pet. 734; 7 Texas, 283. 

The appellants ask that the judgment of the lower court, awarding 
them the price of sale paid directly to the parish, be amended, so as to 
require payment of said sum by the parish to them, previous to entry 
upon the land. The appellants are entitled in equity to that relief. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be amended, by requiring payment by the Parish of West Carroll, 
to the defendants, of the sums therein mentioned, as a condition pre- 
cedent to the recovery of the possession of the land by the parish, and 
that thus amended, said judgment be affirmed at the cost of appellee 
in this Court. 
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No. 1059. 


Jonn T. LUDELING vs. Francis P. STUBBs. 


The owner of the lower lands of two adjacent estates can do no act which would impede the 
natural flow of water on his lands from those of the higher estate. Hence, a dam or 
levee erected by the owner of the lower estate, across a natural drain, receiving waters 
naturally flowing from his and his neighbor's lands, will be declared illegal, and abated 
as a nuisance. 

The owner of the superior estate may make all drainage works which are necessary to the 
proper cultivation and to the agricultural developments of hix estate; to that end, he may 
cut ditches and canals, by woich the waters running on his estate way be concentrated, 
and their flow directed or increased beyond the slow process by which —_ would 
ultimately reach the same destination. 

But such owner cannot improve his land, to the injury of his neighbor; and hence, he will 
not be allowed to cut ditches by which the waters runving on his lands would be diverted 
from their natural flow, and concentrated so as to be thrown on his neighbor's lands, at a 
point which would not be their natural destination; nor will he be allowed to drain by 
means of ditches on his neighbor's lands waters which would remain stagnant on his 
own lands. 


PPEAL from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J, 


John T. Ludeling, Plaintiff and Appellant, propria persona: 

1. Change of owners makes no change as to servitude. C. C. 653. 

2. Proprietor cannot do anything to oe his neighbor, except there be an absolute ne- 
cessity, and then he must indemnify. C. C. 667, 1965; 7 An. 291; 10 An. 689; 12 An. 554; 
13 An. 587; 15 An. 497, 681. 

3. Plaintiff's estate is not in any sense a “lower estate,” and does not owe any servitude 
to defendant's lands. The lands all drain back from the front to the railroad, and south 
of the railroad to the Lafourche swamps. 7 An. 292. 

4. If any of it were subject to a servitude to any part of defendant's lands, such parts will 
have to receive the waters as they flow by the course of nature, and their course cannot 
be altered, except by agreement between the parties. ‘By nature they are only to re- 
ceive such portion of the water as would occupy an extent on the upper ground equal to 
the width of the lower estate.” 2 M. 233; 15 An. 681. 

5. If the lower estate owe a servitude at a certain part of it, the owner of the upper estate 


has no right to change the natural flow of waters, so as to throw them on another part of | 


the lower estate. 15 An. 681. 

6. The owner of the upper estate cannot make on his own lands any work which would change 
the natural passage of the water on the one below, or by collecting it at a vertain point, 
by ditching ponds and low places covered wiih stagnant water, in such a way as to 
throw the mss of water, which would naturally remain in pools or ponds, upon the lands 
of his neighbor, situated below. 12 La. 505; 14 I a. 161; 7 An. 291; Toullier, Vol. 3, p. 
374; Mareade, 13 An. 587. 

7. **Every low plaice in a cultivated field is not a natural drain, although the rain water 
coming from above might flow through it, if the Jand was in its natural state.” 7 An. 292. 

8. Even if the natural drain in the lane across the Magenta and Dowell tracts were east, 
instead of south, defendant had no right to cut through the ridge between the slough at 
the end of said lane and the so-call-d Bennett Bayou, because said ridge would have in- 
terrupted the natural drainage east. 10 An. 689; 12 An. 554; 15 An. 681, 497, 300. 

9. Although the beginning and the exit of these ditches be upon premises owned by the de- 
fendant, and even if it disgorged its waters into a natural coulée, which runs also through 
his land, yet, if it renders the natural servitude more burdensome, it is within the prohi- 
bition of Article 656. 13 An. 588; C. C. 1965. 
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10. The principles announced in 2 Mart. 233; 12 La. 505; 14 La. 161; 7 An. 291; 10 An. 689; 
12 An. 554; 15 An. 300, 497, 681; 16 An. 151; 33 An. 800, are all in perfect accord. 

In 16 An. 151, the Court says: ‘“ In determining cases of this kind, we must never lose sight 
of the interests of both parties,” and ‘‘we must be guided by the varied and peculiar 
facts of each case.” 

11. How public reads are established. R. S. 3369. Public roads cannot be changed or ob- 
structed or closed, except with consent of contiguous owners and approval of Police Jury. 
Sec. 3385. Penalty for so doing. Secs. 3330, 3386. 


Boatner & Liddell, for Defendant and Appellee : 


Article 660 C. C., relating to the predial servitude of drain, is to be liberally constructed in 
: favor of the estate to which it isdue. Held, accordingly, that the owner of an estate 
. whoge waters flow by natural drain on the lands of his neighbor, has the right of cutting 
ditches or canals by which the waters may be concentrated, and their flow increased bey ond 
the slow, natural process by which they would ultimately reach the same destination. 33 
An. 796; 12 La. 503; 15 An. 300, 681. 

| ; Police Juries are vested by law with the control of roads. R. S. 3364, 3380; 12 An. 169. 

The Court will mulct in exemplary damages those who abuse the equitable remedy of injunction. 
The fees of defendant's atturney may be allowed as special damages on dissolution of an 
| injunction. 2 La. 102; 5 La. 246; 14 An. 333. 

Malice is inferred from want of probable cause. 9 Rob. 387, 418; 9 An. 219; 6 An. 577. 

Any objection to the form of an action is waived by going to t ial without urging it. 


The opinion of the Court was delivered by 


_Pocnk, J. This suit presents questions of drainage, damages, and 
the right to change a public road. 
| Plaintiff, owning a large tract of land adjacent to that of defendant, : 
both fronting on Bayou De Siard, with lines running north and south, ; 
| complains that defendant has recently cut across his plantation, in an t 
| easterly direction and in other directions, several ditches, by means of. ' 
which he has diverted rain waters from their natural flow and thrown ‘ 
them over plaintiff's cultivated lands, which have in consequence been 
overflowed to his great injury and loss. He also complains of a change ‘ 
made, without legal authority by defendant, in a public road leading 4 
from Monroe to Bastrop, in this State, and to Vicksburg, Mississippi, by 
which change he has impeded the travelling and hauling facilities | ‘ 
between plaintiff’s plantation and Monroe, his shipping point. . 
He prayed for a writ of injunction, forbidding the acts complained . 
of and for damages resulting from losses, and for expenses necessarily f 
incurred in building a levee for the protection of his lands from the 
effect of the surplus waters thrown on the same through the acts of y 
the defendant. e 
For answer, the defendant admits to have cut the ditches complained a 
of, but avers that such ditches being cut conformably to the natural t 
fall of the lands, has not increased the volume of waters which would d 
naturally flow on plaintiff’s lands, as the lower estate ; and he justifies Ps 
the change made by him on the public road, by a special authorization v 


of the Police Jury of Ouachita Parish, to whom devolves by law the 
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control of all public roads in the parish. In reconvention he charges 
the construction of the levee or dam by plaintiff, as illegal and an un- 
warranted interference with a natural drain, in consequence of which 
defendant’s lands have been overflowed and damaged. 

He prays for the removal of the obstruction made to the natural 
drain by plaintiff, and for damages caused by plaintiff’s injunction and 
by his suit, which defendant alleges to be malicious and without prob- 
able cause. 

The District Judge rejected plaintiff’s demand, granted defendant’s 
reconventional demand, and allowed him damages in the sum of seven 
hundred dollars, and plaintiff appeals. 

Under the law governing like cases, the main issue presented in this 
suit involves the consideration of the following questions : 

1. Does plaintiff’s land owe a servitude of drainage to defendant’s 
adjacent plantation ? 

2. Has the defendant done anything whereby the natural servitude, 
which may be due by plaintiff’s lands, has been rendered more 
burdensome ? 

The question involving the legality of the change in the public road, 
which has been engrafted in the controversy, will be considered sepa- 
rately as a distinct proposition. The law under which the rights of the 
contending parties are to be tested and settled is very clearly an- 
nounced in the textual provisions of our Code, and the numerous 
adjudications of our courts on this subject, which is of vital importance 
to the owners of the soil in Louisiana, have presented an only difficulty 
which was to correctly apply the facts presented in each particular 
case. 

In the case of Guesnard vs. Bird, 33 An. 796, we had occasion to 
make a thorough examination of the law and an exhaustive review of 
our jurisprudence on this question. ’ 

This review resulted in the expression of conclusions which we 
recently reaffirmed in the case of Kennedy vs. McCullom, 34 An., not 
yet reported. From our jurisprudence, as thus firmly established, we 
understand that the issues in this case are to be tested under the 
following rules: 

The owner of the lower lands of two adjacent estates can do no act 
which would impede the natural flow of waters on his lands, from those 
of the higher estate. The owner of the superior estate may make 
all drainage works which are necessary to the proper cultivation and 
to the agricultural development of his estate. To that end, he may cut 
ditches and canals by which the waters running on his estate may be 
concentrated, and their flow increased beyond the slow process by 


which they would ultimately reach the same destination. 
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But the owner of the superior estate cannot improve his lands to the 
injury of his neighbor, and thus he will not be allowed to cut ditches 
or canals, or do other drainage works by which the waters running on 
his lands will be diverted from their natural flow, and concentrated so 
as to flow on the lower lands of the adjacent estate at a point which 
would not be their natural destination, thus increasing the volume of 
water which would by natural flow run over or reach any portion of . 
the lower adjacent estate, or to drain over his neighbor’s lands stagnant 
waters from his, and to thus render the servitude due by the estate 
below more burdensome. C. C. Art. 660; Martin vs. Jett, 12 La. 501; 
Becknell vs. Wiendahl, 7 An. 291; Sowers & Jamison vs. E. Shiff et 
al., 15 An. 300; Barrow vs. Landry, 15 An. 681; Delahousaye vs. 
Judice, 13 An. 587 ; Guesnard vs. Bird, 33 An. 796; Kennedy vs. Me- 
Cullom, 34 An. 

We shall now undertake the task of testing the facts of this case by 
those principles which are substantially recognized by both parties, and 
which rest on a foundation too solid to admit of discussion or even to 
justify comment. 

As could be naturally expected in a case like this, characterized by a 
great deal of acrimony and animosity between the parties, the testi- 
mony of witnesses is considerably conflicting, and the search for the 
truth in a voluminous record containing a mass of irrelevant testimony, 
has by far been the most painful and most laborious part of our exam- 
ination of this controversy. And our lack of acquaintance with the 
numerous witnesses who testified, and our consequent inability to 
absolutely test their veracity and credibility, would have left serious 
doubts on our winds as to the correctness of our conclusions, had it not 
been for the very material assistance which we received from maps made 
by skilled and competent surveyors, under the orders of the District 
Court, giving with mathematical precision, by means of levels. the 
exact rise and fall of the lands, and thus settling the question of the 
natural flow of waters. 

After a careful perusal of all the evidence in the record, and a 
patient and tedious study of the official maps, filed with the transcript, 
we have found the following as the established facts bearing upon the 
issues in this case: 

- Defendant’s plantation, which adjoins that of plaintiff, lies west of 
the latter, and is composed of three different tracts forming, until a few 
years ago, three distinct plantations, known as the Gleason, the Dowell 
and the Magenta. 

On Bayou De Siard, like on all other water courses in-Louisiana, the 
fall is from the front to the rear, being on these plantations from 
noith to south, and we find that previous to the purchase of these 
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various tracts of land by the defendant, the system of drainage used 
on each place by the previous respective owners, was by means of 
leading ditches running from the front to the rear of each property. 
With the exception of this natural fall, and of several ponds and low 
swales or sloughs, the surface of these lands is a flat level, interspersed 
by a few small ridges, and slightly elevated points or diminutive 
mounds. On the eastern line of plaintiff’s front plantation there 
begins a kind of stream or natural drain, called a “slough” by plain- 
tiff and his witness, and designated by defendant and his witnesses 
as a “bayou,” with the cognomen of “ Bennet’s Bayou,” which, for 
convenience sake, we shall adopt in this opinion. This drain runs 
across plaintiff’s lands in a westerly direction, and crosses into defend- 
ant’s lands in the same direction, up to within a short distance from a 
pond situated in the eastern part of the former Gleason tract, known as 
*“ Willow Pond,” which lies a short distance north of the Monroe and 
Bastrop road. The bayou thence runs nearly due south, until it takes 
a southeasterly direction and again crosses into plaintiff’s lands, near 
the northern extremity of his rear plantation, known as “ Fox Hill 
Field,” and then continues in an easterly course. 

~ The main ditch complained of begins at a point in the Monroe and 
Bastrop road, at the crossing of the former boundary line between 
Magenta and Dowell, and runs east until it empties into Bennet’s Bayou, 
as just described. Another ditch begins at the southern extremity of 
Willow Pond, and running nearly due south empties into the first 
mentioned ditch. 

The evidence shows that “ Willow Pond” is the lowest point on the 
north of the public road, on either of defendant’s three tracts of land ; 
and that the most natural fall on all three of the tracts from the north, 
the east, and the northwest, is to that pond, and that the pond has no 
natural drain or outlet. 

The evidence also shows that the natural fall from the point where 
the east running ditch begins, is not towards the “‘ Willow Pond,” and 
that this ditch is cut through a ridge elevated at one point more than 
two feet above the level of the starting point of the ditch. 

From the evidence, we are satisfied that the most practicable and 
efficient drainage of all three of the tracts north of the public road, 
would be by a ditch beginning at the southwestern extremity of “ Willow 
Pond,” running south by west, so as to empty into “ Pin Oak Pond,” 
the lowest point on all defendant's lands; which pond discharges its 
waters in a slough running in a southeastern direction, and which has 
necessarily a lower water level than the pond. 

From the evidence, it appears plain to us that the only servitude due 
by plaintiff’s lands to defendant’s estate is to the eastern portion of 
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the Gleason place. Hence, we conclude that by cutting the ditch 
running east, he has diverted waters from their natural flow, and con- 
centrated other waters, so as to make them reach plaintiff’s lands at a 
point which they would not have ultimately reached by slow process, 
as their natural destination; and that by draining by the southern 
bound ditch connecting with the former his Willow Pond, he has 
thrown in Bennet’s Bayou, and by it on plaintiff’s lands, stagnant’ 
waters which would have naturally remained on his own lands, and 
that these acts fall within the prohibition contained in the Code, and 
that defendant has thus, by his acts, increased the burden of the 
servitude due by the lower estate of his neighbor. 

The evidence shows that such a course is not the only one at his 
option for the accomplishment of the laudable purpose of facilitating 
the cultivation of his lands, of increasing their productiveness and 
enhancing their value. Hence, in our opinion, plaintiff’s complaint was 
well founded in law, and he was entitled to the relief which he invoked 
from the courts. 

But it follows as a corollary, from the proposition established in this 
opinion, that plaintiff was wrong in erecting the levee or dam which 
defendant complains of. 

The error of his opponent could not justify an error on his part, or 
authorize him to take the law in his own hands. 

As to the change made in the direction of the public road by defendant, 
the evidence shows that he was specially authorized thereto by an 
ordinance of the Police Jury, and that the change was made under the 
supervision of the road inspector. 

The argument of plaintiff, that such a change was not preceded by 
the consent of the “contiguous” property owners, falls under the 
evidence which shows that both the old and the new roads are on lands 
owned exclusively by the defendant, and that, therefore, he was the 
only “contiguous” property owner entitled to be consulted in the 
premises. As the Police Jury is vested by law with the full control 
of the public roads, we have no concern with the consideration that the 
new road may not be as good or as convenient to plaintiff and the public 
generally, as the old road. 

On the question of damages, we find that both parties have recipro- 
eally violated the law, and justice requires that we should leave them 
in the condition brought about by their own acts. 

Hence, we shall allow no damages on either side. 15 An. 681. 

On the question of costs, we think that defendant is entitled to his 
costs on his reconventional demand in the lower court, but that he 
must pay all other costs. 
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It is, therefore, ordered and decreed, that the judgment of the lower 
court be amended in the following particulars: 

1. In rejecting plaintiff’s demand for the abatement of the nuisance 
occasioned by the construction of defendant’s ditches, two from 
Magenta and one east, and of another ditch connecting therewith and 
beginning at ‘“‘ Willow Pond,” and it is ordered and decreed, that said 
ditches be declared illegal, and that the defendant be enjoined from 
continuing said ditches and to fill and stop the same, and that in default 
of his so doing, within sixty days from the date of this judgment, the 
sheriff be ordered to forthwith fill and close said ditches, previous to 
his destroying the levee or dam ordered to be removed by the District 
Court. 

2. That such judgment be further amended, in so far as it condemns 
plaintiff to damages, which are hereby denied, and that as thus 
amended, said judgment be affirmed. Costs of appeal and of the lower 
court on the main demand to be paid by defendant, and the costs of his 
reconventional demand to be paid by plaintiff. 


On APPLICATION FOR REHEARING. 

Pocuf, J. As usual, in applications for rehearing on questions of 
fact, we are charged with very glaring errors in the conclusions reached, 
and with an utter failure to understand and properly appreciate the 
evidence in the record. The complaint in this case is made with so 
much reliance and apparent confidence, that we have felt it our duty 
to re-examine the evidence in full, with a view to ascertain whether we 
had or had not wandered from the correct path. 

This examination has had the effect of confirming our previous 
conclusions. 

Defendant triumphantly charges that we signally erred in asserting 
that “ Willow Pond” has no natural drain or outlet, and he proceeds to 
prove our error by showing: 

1. An escape of waters by running over its banks when too full. 

2. By eseaping through two ditches made by the hand of man. 

As both these means are natural drains unknown to us, we cannot 
appreciate the force of the argument. We note defendant’s strenuous 
effort to show that the drainage indicated by us would not be as 
convenient to him as the enjoining ditches. 

This may be true, but we understand the law to compel the use of 
the less convenient mode, when it appears that the other mode would 
cause injury and loss to the neighboring estate. 

The levels on the line of drainage pointed out in our opinion, from 
“Willow Pond” to “Pin Oak Pond,” are as follows: 95.24, 95.27, 
94.77, 94.52, 94.19, 92.88. They speak for themselves. They are taken 
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from the map relied on by defendant, and are very suggestive of the 
mode of draining the new road under the proposed change. 

We note defendant’s statement as to the failure of previous attempts 
to establish that drainage. The irresistible conclusion, in the face of 
the above levels, is that the experiment must have been tried by very 
unskilled hands, by means of insufficient or deficient ditches. 

We have given due consideration to the testimony of O’Neil and 
other witnesses, who are held up as the most reliable witnesses in the 
case. In fact, we had been particularly edified by the statement of 
O’Neil and other witnesses, to the effect that: ‘There is a decided 
decline from the north of tite land on the Dowell tract to that ‘ Willow 
Pond,’ where the fall (?) is shown on the map by the following levels, 
from the lane iu the line to the pond: 96.21, 96.91, 97.65,.96.63.” 

Understanding that a court of final resort is not always expected to | 
detail the reasons which lead to the conclusions reached, and having 
seen that O’Neil had since departed this life, we had omitted this 
unpleasant criticism of his testimony, but the stricture has been forced 
from us by the undiminished zeal of defendant in upholding error. 

We reiterate our reasons for refusing damages to either party in the 
case, and fail to discover in such a course the glaring inconsistency 
complained of. Defendant’s standard of consistency may be very 
correct and commendable, but until better advised, we prefer to be 
guided by the consistency in the case quoted from 15 An. 681. 

Since writing the above, we have received an application for 
rehearing filed by plaintiff, who loudly complains of our refusal to 
allow him any damages for the acts of the defendant, herein declared 
to be unlawful. This application confirms the justice and the wisdom 
of the refusal of damages to either party. 

We see no reason to justify us in reopening this case. 

Rehearing refused. 


No. 1030. 


Tue State or LovisiaNA vs. SALONE BRANNON. 


Where the sentence of the Judge a quo condemned the accused to additional labor on the 
public streets of Monroe, in default of payment of costs: Held, that that portion of the 
sentence is illegal, and must be annuiled. 

AY cake from the Fifth District Court, Parish of Ouachita. Rich- 

ardson, J. 


W. W. Farmer, for Defendant and Appellant : 
1. In a prosecntion for larceny, based upon finding the stolen property in defendant's 
possession, the identity of the things stolen and found is essential. 


| 

| 

| 

| 


MONROE, JUNE, 1882. 943 


State vs. Brannon. 


2. The interference of the District Judge with defendant's evidence to disprove that iden- 
tity is capable of injuring her defense ; and, if unlawful, is error, justifying a new trial. 

3. The District Judge has no right tointerfere in the evidence and cross-examine defendant's 
witnesses, because that is the duty of the District Attorney alone, and the Judge must 
confine himself to “judging,” without touching upon ‘‘ advocacy.” 

4. The jury, under the law and Constitution, (Art. 168,) are sole judges of the facts, and the 
Judge has no right to do any act or speak avy words calculated to influence them upon 
the facts, or upon the credibility of the witnesses. 

5. Costs in criminal cases, as well as civil cases, are not part of the ‘‘ judgment;” they are 
only concomitants of it. C. P. 551; Rev. Stat. 979. 

6. Neither the Act No 38 of 1878, nor any other law, authorizes any punishment for failure 
to pay the costs of the prosecution. 

7. Non-payment of the costs of a criminal prosecution is not a crime; and if the Act of 1878 
does authorize a sentence to hard labor on the streets for their non-payment, it is uncon- 
stitutional, null and void, being in violation of Art. 3, Const. 1868, and Art. 6, Const 1879, 
which prohibit involuntary servitude, except as a punishment for CRIME. 

3. When the District Judge has once passed a sentence, his control, authority and jurisdic- 
tiou cease, except to sign the final judgment embodying that sentence, and tv grant an- 
appeal ; and he is without power to set the first sentence aside and decree another. 

9. Conceding, for argument's sake, that the District Judge can ‘‘ amend” the sentence, at 
any time before signing it, as assimilated to C. P. 547, still he is expressly limited to 
altering its “‘ phraseology,’ and cannot alter its substance.” 

10. A change from ordinary imprisonment in jail for 60 days, to hard labor on the streets for 
60 days, is not a change of ‘‘ phraseology,"’ but one of “‘ substance.” 

11. The first judgment or sentence in this case, if otherwise valid, is inchoate and incomplete, 
because not signed, and cannvt be affirmed or maintained on this appeal. 


F. G. Hudson, District Attorney, for the State, Appellee. 


The opinion of the Court was delivered by _ 

Topp, J. The defendant was indicted for larceny, and after trial 
and conviction, was sentenced to work upon the streets of Monroe for 
sixty days, and to pay costs, and in default of their payment, was con- 
demned to work twenty days longer. From this sentence she has 
appealed. 

1. The accused first complains of the action of the Judge who 
presided at the trial, in interrogating a witness, after the examination 
of such witness on the part of the State and defense had closed. 

The aceused was charged with stealing a mirror, and the point in 
question will be more fully understood by the statement, with reference 
thereto, contained in a bill of exceptions in the record, as follows : 

‘During the trial of this case in the court below, and a recess of 
court for dinner, counsel for the accused had procured a mirror or glass 
similar in appearance to the one alleged to have been stolen, and after 
cutting off the string from the glass charged to have been stolen, by 
which some of the witnesses had referred as their means of proving 
identity, and having made a hole in the one procured similar to a hole 
in the one alleged to have been stolen, in order to test the accuracy of 
witnesses’ testimony, placed both glasses on a table before the witness 
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and proceeded to interrogate her. The testimony of the witness, in 
reference to the glasses, left it in doubt in the mind of the court to 
which glass she referred, and the court asked the witness to designate 
which of the two glasses she referred toin a statement she made in her 
testimony.” 

The manner in which this matter has been argued by the defendant’s 


counsel might lead to the conclusion that the question involved was . 


the right of the District Judge presiding at the trial of a criminal case, 
to examine and cross-examine the witnesses, with a view to procure 
the conviction of the accused, or at least to assist the State in the 
prosecution. 

We do not so construe the issue presented by the bill of exceptions, 
or infer therefrom that such power or authority was claimed for the 
Judge, either by himself or by the officer conducting the prosecution. 
To us it appears that the simple question raised was whether, under 
the law, the District Judge was entitled to be informed fully of the 
facts developed on the trial of a criminal case, and with a view to 
solicit such information, whether he has the right toquestion a witness. 
who has testified or who is testifying at such trial. What else can we 
infer from the statement of the Judge that he did not understand, from 
the answers of the witness, to which of the two glasses before her at the 
time she referred; that there was a doubt in his mind, and he desired 
to ascertain the meaning of the witness as to which of the two mirrors 
she referred to ? ; 

That the Judge has the right to join in the prosecution of one on 
trial before him or assist in his defense, is not asserted in this case, 
and we presume will never be contended for in any case, nor is it the 
least probable that the assumption of such authority by any Judge, 
under any circumstances, would ever be countenanced by any court, 
but that the Judge presiding at the trial of a criminal case has the 
right to know what is going on before him, and what are the facts 
proved by the witnesses, we have no doubt. It is not only his right, 
but itis his duty to be thusinformed. Without such knowledge, he is not 
really competent to discharge the grave duties devolving upon him as 
presiding Judge. How, for instance, can he decide intelligently the 


- many complicated and mixed questions of law and fact that arise in 


every such trial, or are likely to arise, without such knowledge ? 
How decide whether the verdict is contrary to the law and the evidence, 
a question involved in nearly every motion for a new trial, if he is not 
thoroughly conversant with the evidence that has been adduced at the 
trial, and understands fully what the several witnesses have testified ? 
If such are his duties and responsibilities, then it necessarily follows 
that he has the right to interrogate the witnesses, to the extent atleast 
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of knowing and understanding what they say, and what they mean, and 
to shape his questions so as best to remove all doubtas to their statements 
and reach the true meaning of the same. 

This is all that we are now called on, under our construction of the 
issue really presented, to decide. We have been directed to no law, 
and know of none, that would deprive the Judge of such right or 
authority, and the exercise of this right for the purpose, and under the 
restrictions stated, we do not conceive trenches upon any provision, 
constitutional or legal, forbidding his commenting before the jury on 
the facts proved, or sanctions, in the remotest degree, any word or 
action on the Judge’s part, looking to his co-operation with either 
party, or to his assisting either the prosecution or the defense. _ 

2. The next error assigned relates to the right of the Judge to change 
the sentence against the prisoner, as first pronounced and rendered. 

The first sentence passed in this case was imprisonment inthe parish 
jail for sixty days, “ with the privilege of compensating the same by 
work on the public streets at one dollar per day, and pay costs, and in 
default of paying costs, to be imprisoned for twenty days more.” 
Suggestion having been made by the District Attorney that this 
sentence was not in accordance with Act 38 of 1878, the prisoner was 
recalled and the original sentence modified, to the effect that the 
accused was condemned, quoting from the record, to work on the public 
works and streets of Monroe for sixty days, and pay costs, and in 
default of such payment, to work twenty days longer on the streets.” 
This amendment or modification was made immediately after the first 
sentence was passed. The right of the Judge thus to amend or modify 
a sentence is settled by the highest authority. Thus, Wharton on this 
point says: 

“Asa general practice, the sentence, when imposed by a court of 
record, is within the power of the court during the session in which it 
is entered, and may be amended at any time during such session, and 
it has been said that even during subsequent sessions down to the 
period of the execution of the sentence, the court may further amend 
or stay proceedings or respite,” et seq. Whar. Crim. Pl. and Pr., See. 
913. 

And again: ‘ Where the court, in passing sentence, has overlooked 
a requirement of the Statute, it may correct the judgment at the 
same term, before the sheriff has executed it, by vacating the first 
sentence and passing a new one.” Miller vs. Finkle, | Parker, 374; 
Drew vs. Com., 1 Wharton, 279; People vs. Thompson, 4 Cal. 238. 

There was, therefore, no error in this respect. 

3. The nextand last assignment made, is to that part of the sentence 


above quoted, which condemns the accused to twenty additional days 
119 
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labor, in default of paying the costs of the prosecution. It is objected 
to, on the ground that there is no law authorizing imprisonment for the 
non-payment of costs. ; 

Costs in criminal cases, undera statutory provision, follow or attend 
a conviction. Thus, Rev. Statutes, Sec. 979, declares: ‘ Every judg- 
- ment of conviction shall subject the person convicted to the payment 
of all costs of the prosecution, whether so stated in the sentence or 
not.” They may, therefore, be likened to the costs that fall upon the 
unsuccessful suitor in a civil ease. C. P. 551. 

They cannot, therefore, be viewed as a fine, which is a sum expressly 
imposed in lieu of, or in addition to a term of imprisonment, or as any 
part of the punishment for an offense. They are merely a debt, whether 
in criminal or civil cases, resulting from the operation of the laws con- 
demning the party cast to pay the expenses of the proceeding. 

Sec. 980 R. S., provides, “ that every person sentenced to pay a fine 
shall, in default of payment, be sentenced to bé imprisoned, ete.” 

The accused was prosecuted for larceny. The penalty for such 
offense was originally imprisonment at hard labor, or otherwise, not 
exceeding two years. R. 8. 812. 

A fine could not, and cannot still be imposed as part of the punish- 
ment for such offense. 

See. 1 of Act No. 38 of 1878, under which the accused was sentenced, 
provides a different mode of punishment for larceny and other offenses, 
and reads as follows: 

*¢ That in all criminal prosecutions, where any personis convicted in 
any of the courts of this State of any crime or offense punishable under 
the law with imprisonment at hard labor, but not necessarily so, the 
Judge before whom such conviction is had, may sentence the person so 
convicted to work on the public works, roa ds, or streets of the parish 
or city in which the crime or offense has been committed, and which 
may be eventually chargeable with the costs of the prosecution, and 
for a term not exceeding the term now specified under existing laws ; 
provided, that when a fine, in said cases, is imposed as a part of the 
penalty, in default of the payment of such fine and the costs, the Judge 
may enforce the liquidation thereof by sentence of additional labor, at 
the rate of one dollar per diem.” 

It will appear from the above, that it is only when a fine is imposed 
and there is a default of payment of the fine and the costs, that additional 
labor can be imposed in lieu either of the fine or the costs. And by a 
fair and reasonable construction of the Section, the additional labor 
authorized to be imposed might be intended for the enforcement of the 
fine and not the costs. However this may be, it is reasonably certain 
that before this further punishment of additional labor can be inflicted 
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for fine or costs, a fine must have been imposed as the penalty or part 
of the penalty for the crime. 

In this case it was not so imposed. There was no fine, but the sole 
punishment for the offense Was sixty days’ labor on the streets. Added 
to this, no fine for larceny could, under the law, have been imposed as 
above stated. It, therefore, follows that under no law applicable to 
this case could the accused be condemned to additional labor, exclu- 
sively to pay the costs of the prosecution. 

This part of the sentence is, therefore, illegal, and should be vacated. 
This, however, does not avoid the entire sentence. That part of it 
that inflicts the punishment for the crime of which the accused was 
convicted, must remain intact. The illegality of one part of the sen- 
tence does not vitiate the entire sentence. Matter of Sweatman, 1 Cow. 
144; Brown vs. State, 8 Eng. 96; State vs. Chapman, 34 An., not 
yet reported. 

Hence, there is no necessity for remanding the case that the accused 
may be re-sentenced. 

The correction can now be made. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
and sentence appealed from be amended, by striking therefrom that 
part which imposes twenty days additional labor by the accused on 
the public works and streets of Monroe, in default of paying the costs 
of prosecution, and as thus corrected and amended, the said judgment 
and sentence is affirmed, the costs of appeal to be paid by the appellee. 


No. 1009. 


Tue State OF LOUISIANA Vs. THE NORTH LovursIANA & TEXAS 
RaILroap COMPANY. 


1. Ina certain sense, shares of stock in a corporation represent an interest in the corporate 
estate, and a conveyance thereof is a conveyance of such interest. But it is not a par- 
ticular interest in particular property, but simply an interest in the rights and property 
of the corporation, whatever they may be, and subject to the corporate obligations. 

2. The transferrer of stock, without representation or specification as to the particular 
property held by the corporation, warrants only his title to the stock, and not the title of 
the corporation to the property held by it. 

3. In absence of fraudulent concealment or misrepresentation, failure of title of the corpora- 
tion to its property, furnishes no ground for action of nullity of transfers of stock, based 
on error or breach of warranty. 


PPEAL from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


J. C. Egan, Attorney General, Richardson, McEnery & Young, and 
E. H. Farrar, for Plaintiff and Appellant: . 
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1. The contract between the State of Louisiana and the North Louisiana & Texas Railroad 
Company, under Act 97 of 1872, was an exchange, the State giving its second mortgage on 
said road for stock to an equal amount. 

2. When a party has been evicted of the thing by a judgment, received in exchange, and has 
only a certificate of title to the same, the thing reniaining in the possession of the other 
exchanger, a tender of the certificate is unnecessary. When the certificate or property 
received in exchange is valueless and lost, it is unnecessary to tender the same as a prere- 
quisite to bringing suit. When itis beyond the power of the party to tender the thing 
received in exchange, because of its loss, and it is valueless and its non-production can do ° 
the other party no injury, it is unnecessary to tender the same’ 11 An. 299; 7 An. 243; 2 
N.S. 466; 14 An. 401. 

3. The Attorney General of the State is authorized. when he deems it to the interest of the 
State to do so, to appear in any case, without being specially authorized thereto by the 
Governor, or the Legislature, or either branch of the same. The duties of his office require 

_ this. 

4. The Governor has authority, under Act 72 of 1880, to appoint special counsel toappearan 
prosecute a casé in which the State is interested. This appointment will relate back 
and ratify the suit so commenced, as though said attorneys had appeared iu the first 
instance in pursuance of said authority. 

5. Certificates from the executive officers of the State are receivable in evidence to show the 
loss of a record. 

6. To sustain the plea of ree adjudicata, the cause of action must be the same and between 
the same parties. 

7%. Actions to recover the thing given in exchange, because of a judgment of eviction, are 
prescribed by five yeara, to be compute: from the date of the judgment of eviction. 

8. Actions to rescind or annul agreements on account of error, fraud or violence, are pre- 
scribed by ten years, to be calculated in cases of error or fraud from the day on which 
either was discovered. Art. 3541 R. C. C. applies only to cases not included in Art. 2221. 
2 An. 443; 3 An. 323; 13 An. 307. 


T. O. Benton, on the shame side. 
John T. Ludeling, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Fenner, J. The Act No. 108 of 1868, which is the charter of the 
North Louisiana & Texas Railroad Company,. is prefaced by a 
preamble reciting that, “ Whereas, the Vicksburg, Shreveport & 
Texas Railroad Company did, on or about September J, 1857, mortgage 
its entire railroad, extending from the Mississippi river to the line of 
boundary between Louisiana and Texas, with its right of way, lands, 
franchises, ete., etc.; and whereas, all of said described property, rights, 
privileges and franchises were sold at sheriff’s sale, under an order of 
seizure and sale granted under said mortgage;” and the Act thereupon 
proceeds to provide, in its first and following section, that Ray, 
Gordon, Ludeling, Stubbs, Waddell, Horne and: Pinckard, “ purchasers 
at the sheriff’s sale of the property of the Vicksburg, Texas & 
Shreveport Railroad Company, on the 3d February, 1866, be and they 
are hereby declared to have all the rights and powers which the 
Vicksburg, Shreveport & Texas Railroad Company had,” and to 
create said named persons into a body: corporate under the name of 
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“the North Louisiana & Texas Railroad Company.” In Sections 11 
and 12, the said Act authorized the issuance to the said Company, by 
the State, of six thousand dollars of State bonds for every mile of track 
when completed, with eight per cent. interest, payable semi-annually ; 
payment of the principal and interest to be secured by a second 
mortgage in favor of the State, upon the said railroad, fixtures and 
appurtenances; the Company having the right to execute a first 
mortgage to raise money for the completion of the road, to the amount 
of $15,000 per mile, which amount was subsequently increased to 
$25,000 per mile. 

Under said Act, the aggregate sum of the bonds issuable, if the road 
had been completed, would have been $1,122,000, and of this amount 
$546,000 had been actually issued prior to the year 1872. 

By Act 97 of 1872, it was provided: ‘That in lieu of the second 
mortgage, required by the llth Section of the Act of 1868, * * * 
the said North Louisiana & Texas Railroad Company may give stock 
of said Company to the State to an amount equal to the aggregate sum 
of the State bonds issued or to be issued under said Act, No. 108 of 
1868, to-wit: 11,220 shares, or $1,122,000 of the 60,000 shares, or 
$6,000,000 of the capital stock of said Cempany. And in consideration 
of the issue and delivery of said stock, by said Company to the State, 
the said Company shall be relieved from all liability on the aforesaid 
bonds of the State; and, that on delivery of the stock aforesaid, the 
remainder of the whole number of bonds authorized by Act No. 108 of 
1868, viz: 576 bonds of $1,000 each, shall be immediately issued and 
delivered to the President of said Company, by the Governor of the 
State.” 

The provisions of this Act were duly accepted by the Company. The 
11,220 shares of stock were delivered to the State, and a certificate of 
said stock issued and delivered, and the Governor signed and delivered 
the remaining $576,000 of bonds. 

The evidence shows that these bonds were divided pro rata among 


the stockholders of the Company who had furnished the shares of stock | 


which had been transferred to the State. There, was nothing in the 
law to prevent this disposition of the bonds. 

Prior to the passage of even the Act of 1868, a certain suit, entitled 
Henry R. Jackson et al. vs. John T. Ludeling et al., had been filed and 
was pending in the Cireuit Court of the United States, at New Orleans, 
which was a suit by creditors of the Vicksburg, Shreveport & Texas 
‘Railroad Company, the object of which was to annul and set aside the 
sheriff’s sale, which had been made of the railroad right of way, 


franchises and other property of that Company, to Ray, Ludeling and 
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their associates; and which, as heretofore stated, was referred to and 
set out in the Act of 1868. 

’ By virtue of a judgment and decree rendered by the Supreme Court 
of the United States in said suit, the sale aforesaid was declared 
fraudulent, null and void, and was cancelled and set aside, and the title 
of the North Louisiana & Texas Railroad Company, derived through 
said sale, was annulled and divested, and the property, rights and - 
franchises covered thereby, were ordered to be sold to satisfy the 
mortgage creditors of the Vicksburg, Shreveport & Texas Railroad 
Company. 

In subsequent proceedings, in the same cause, it was decreed that the 
North Louisiana & Texas Railroad Company should be paid, out of 
the proceeds of sale, the amount of $391,959.40, as representing the 
value of improvements and betterments, attached to the road by said 
Company during its possession of the same. 

The objects of the present action, according to the prayer of the 
petition, are as follows: © 

1. To annul, resolve and set aside the contract entered into between 
the State and defendant, by virtue of Act No. 97 of 1872. 

2. To reinstate and render executory the State’s mortgage resulting 
from Sections 11 and 12 of Act No 108 of 1868, upon all the property, 
rights, privileges and franchises belonging to the defendant, and 
particularly upon the improvements and betterments put upon the 
road by defendant, and upon the funds arising from the sale of the 
same, and adjudged to be due said defendant by the decree in the case 
of Jackson e¢ al. vs. Ludeling et al. 

3. To recover judgment for the amount of the bonds and interest, 
issued by the State to said defendant, with mortgage as aforesaid upon 
the property and funds above set forth. 

4. To obtain an injunction, restraining the defendant from, in any 
manner, disposing of, or incumbering said judgment and fund, to the 
prejudice of plaintiff. 

The fundamental relief sought is the annulment of the contract 
entered into by virtue of Act 97 of 1872, that being the foundation =e 
condition precedent of all other relief demanded. 

The legal grounds upon which the annulment of the contract is 
claimed, as set forth in the petition, are substantially that the sole 
cause or consideration of that contract was the ownership by defendant 
‘of the property, rights and franchises of the Vicksburg, Shreveport 
& Texas Railroad, by virtue of the purchase of the same, made by 
the authors of defendant at the sheriff’s sale; that in transferring the 
‘stock to the State, the defendant transferred an undivided interest in 
“said property and became warrantors of the title thereto; that the sole 
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cause or consideration of said contract had suffered a complete failure 
and destruction, and that there had been a complete breach of the 
warranty by which defendant was bound; and that both the con- 
sideration and the breach of warranty happened by a vice that was 
inherent in the origin of the pretended title of the defendant in and to 
the property aforesaid. 

Accepting the theory of the plaintiff’s case, as expounded by counsel 
in their written and oral arguments, the contract, under Act 97 of 1872, 
is claimed to be a contract of exchange, by which the State gave its 
second mortgage on the property, rights and franchises of the Company, 
in exchange for the stock of the defendant corporation to an .equal 
amount. 

A more accurate statement would be that the State exchanged its 
second mortgage for the bonds already issued, and $576,000 additional 
bonds, for which it never had any mortgage for stock in the corporation. 

The interpretation placed by plaintiff’s counsel upon their own 
petition is, that the relief sought is based on two grounds, viz: 

1. Error as to the principal cause or consideration of the contract. 

2. Breach of warranty of title to the thing given by the defendant 
in exchange. 

It is essential that this theory of the pleading should prevail, 
because otherwise, the action would fall under the prescription of five 
years, under C.C. 3542, pleaded by defendant; while, upon this theory, 
the action escapes this prescription, because the prescription of the 
action to annul, on the ground of error, only runs from date of dis- 
covery of error, and that for breach of warranty from date of eviction. 
C. C. 2221; Mulford vs. Wimbish, 2 An. 443; 3 An. 328; 3 An. 353; 
13 An. 307. 

The plea of prescription was sustained by the Judge a quo, as we 
think, erroneously ; but that will not prevent us from deciding the case 
on other grounds. 

The case was fully heard on the merits, and all exceptions and pleas 
were referred thereto. ; 

By the express terms of the Code of Practice, this Court is required 
to “ pronounce on the case the judgment which the lower court should 
have rendered, if it be in possession of all the facts and testimony to 
enable it to pronounce definitively.” C. P. 905; Miller vs. Mercier, 3 
N. S. 234; Levi vs. Weil, 24 An. 223; 8 N.S. 63; 19 An. 525. 

We, therefore, proceed to consider the case on other grounds. 

It is to be observed that no assault is made upon the contract arising 
under the Act of 1868. On the contrary, plaintiff asserts and seeks to 

reinstate and enforce that contract. Therefore, the motives, objects 
and representations under which the contract of 1868 was made, do not 
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enter into this case. The sole attack, here, is upon the contract under 
Act 97 of 1872. That Act contains no representations and no statement 
of motives. It is a simple, unqualified proposition, on the part of the 
State, to accept stock of the Company in exchange and substitution for 
the second mortgage security by which its bonds already issued were 


secured, and for the additional bonds then authorized to be issued. — 
This proposition was aecepted by the Company, became thereby a— 


contract, and was completely executed. 

It is not pretended that plaintiff’s title to the stock, received by it, 
has ever been questioned, or that it has ever been disturbed in the 
possession and enjoyment thereof, or that defendant, in connection with 
this contract, made any representation as to the value of the stock, or 
as to its corporate property, or the nature, value, or title thereof. 

The evidence establishes that the defendant corporation did not 
then create and issue the stock which it transferred to plaintiff. The 
stock had already been issued and had passed into the possession of 
individual stockholders as their private and individual property. The 
defendant acquired the stock, which it transferred to the State, from 
these individual stockholders, and it paid these latter for their stock 
with the very bonds which it received from the State. 

It merely became the medium through which these stockholders 
transferred their stock to the State. 

The State got all it bargained for, to-wit: the stock, and it yet holds 
the same. 

The questions are: whether the transferrer of shares of stock ina 
corporation, by sale or exchange, warrants anything except the title to 
the stock ; whether he becomes, in any manner, the warrantor of the 
title of the corporation itself to the corporate property held and pos- 
sessed by it; and whether error or mistake as to the nature, value and 
title of the corporate property, can invalidate the sale or exchange of 
stock in the corporation. 

These questions must undoubtedly be answered in the negative. 

Shares of stock are themselves property, susceptible of sale or 
exchange like any other property. 

In a certain sense, they represent an interest in the corporate estate, 
and a conveyance of them is a conveyance of such an interest. But it 
is not a conveyance of a particular interest in particular property. 
The share of stock is simply an interest in the rights and property of 
the corporation, whatever they may be, and subject to its obligations. 
It resembles the right of an heir to a succession under administration, 
as to which the Code specially provides, that ‘‘ when a man sells his 
right to a succession, without particularly specifying the objects of 
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which it consists, he only warrants his title as heir.” C. C. 2650, 
2513; Grayson vs. Sanford, 12 An. 646. 

So the transferrer of stock in a corporation, without specifying the 
particular property held by the corporation, simply warrants his right 
as a stockholder, or his title to the stock. The transferree simply ac- 
quires his rights as a stockholder, whatever they may be. Though it 
should subsequently transpire that the corporation was entitled to 
some valuable right or property, the ownership of which was not 
known or suspected at the time of the transfer, the transferrer could 
not claim nullity on the ground of error, at Iéast, in absence of con- 
cealment or fraud. Nor can the transferree annul, on the ground of 
error, because it turns out that some property which the corporation 
was supposed to own, did not belong to it. Such error does not 
touch the nature, the object, or the cause of the contract. The right 
as stockholder was the sole object and cause of the contract, and 
that object and cause existed and remained perfect and complete, with 
all the incidents and qualities which, in law, the transferrer warranted. 

It is not pretended that there was any concealment or deceit by the 
corporation in regard to its ownership of this property. There was 
no representation on the subject. There is no pretense that the cor- 
poration knew or believed that it had not a good title thereto. On the 
contrary, the title had been the subject of judicial investigation in two 
eases, and had been therein sustained. Branner vs. Handy, 18 An. 
537; Gordon vs. Vicksburg, Jd. 550. 

Besides, the suit of Jackson vs. Ludeling et al., in which the title 
was finally annulled, was pending at the date of the contract, and had 
been since 1866. It is not alleged or'proved that the State was not 
aware of the pendency of that suit at the date of the contract. It 
took the chances of the result thereof, like all other stockholders. 

Different questions might arise if this suit demanded the nullity of 
the contract entered into under the Act of 1863, as to which it might 
be forcibly urged that the title to this property, expressly recited in 
the Act, did form the cause of the contract and was warranted thereby. 
But, as before stated, the contract of 1868 is not assailed herein, but 
is, on the contrary, affirmed, and reinstatement and execution thereof 
demanded. 

In the contract of 1872, on the other hand, the thing given in ex- 
change was the stock, title to which alone was warranted, which title 
has never been impugned. 

That the State made a bad bargain cannot be denied, but she had 
the right to make that bargain, and she did make it, and she must 
abide by it. 

120 
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Contracts of exchange, unlike contracts of sale, are not dissoluble on , 
the ground of lesion, except in specified cases, not cavering the present 
action. C. C. 2664, 

These views relieve us from the consideration of various special 
defenses which, otherwise, would present questions of serious difficulty. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from, in so far as it maintains the plea of prescription, be an-. 
nulled, avoided and reversed, but that in so far as it rejects and dis- 
misses the suit of plaintiff, at its costs, it be affirmed, plaintiff and 
appellant to pay the costs of this appeal. 


No. 1058. 


JAMES DENNIS, SHERIFF AND Tax COLLECTOR Ys, VICKSBURG 
SHREVEPORT & Paciric RarLroap Company. 


Under a charter declaring that the property of the company shall be exempt from taxation for 
ten years after the completion of the road, the corporation can not claim immunity from 
the beginning of its existence up to the completion of the ruad. Decision in 33 An. 622, 
affirmed. 
: Fionn from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 
Richardson, McEnery & Young, J. B. Stone, Potts & Hudson, and T. 
O. Benton, for Plaintiff and Appellee. 


F. P. Stubbs,.for Defendants and Appellants. 
W. B. & A. B. Pittman, on the same side. 


The opinion of the Court was delivered by 

Bermupez, C. J. The defendants appeal from a judgment con- 
demning them to pay three years’ State taxes, aggregating over six 
thousand dollars. 

They resist payment, averring that they are exempt from such 
taxes, by reason of the purchase made in 1879 of the property, fran- 
chises and immunities of the Vicksburg, Shreveport & Texas Railroad 
Company, chartered by the legislature in 1853, (Act 228). 

They claim that, by the second Section of the Act of Incorporation, 
that Company was relieved from the payment of all and any taxation 
from the beginning of its existence, and was to continue so during ten 
years after the completion of the road within State borders. 

We do not propose to determine whether the defendants have 
acquired the exemption claimed, for the reason that, if the first Com- 
pany did not own it, the defendants did not acquire it. Pretermitting 
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that and the several questions, save one, which were presented and 
argued by the able counsel on both sides, we will proceed to consider 
the sole, main issue, which the case offers, which is : 

Whether the exemption granted in 1853 by the State, conceding it 
arguendo to have enured to the defendants, does or not relieve them 
from taxes falling due before the completion of the road, which is as 
yet unfinished, and will so remain for some time. 

The Section relied upon reads : 

“That the capital stock of said Company shall be exempt from taxa- 
tion, and its roads, fixtures, workshops, warehouses, vehicles of 
transportation, and other appurtenances, shall be exempt from taxation 
for ten years after the completion of said road within the limits of this 
State.” 

In the case of Baton Rouge G. T. & O. R. R. Co. vs. Kirkland, 
Sheriff, 33 A. 622, an identical question was presented, which we solved, 
deciding that the Company was not entitled to the exemption asked. 

The candid and respectful manner in which the opinion in that case 

was criticised by the counsel for the defendants, in their printed, oral 
and manuscript argument, has proved a cause of satisfaction to us, as 
it has furnished us the opportunity of listening to valuable considera- 
tions which had not been urged in the previous case, and of reviewing 
an important ruling which might have been erroneously made. 
- The claim now is: that the exemption accorded in 1853, and which 
has passed to the defendants, exonerates them from taxes, as well 
before as after the completion of the road, but not for more than ten 
years afterwards. 

If this pretension were recognized, the second Section would be made 
to read that the property of the Company “ shall be exempt from taxa- 
tion,” from the creation of the corporation and “ for ten years after the 
completion of said road within the limits of the State.” 

It is a principle so universally recognized, that exemption laws must 
be construed strictly, that the mere announcement of the proposition 
establishes it. It applies not only to general laws, but also to special 
enactments, such as chartersof corporations of any class. All property 
must be taxed, except such as is expressly relieved from the burden 
either by valid federal or local legislation. 

It is likewise rudimentary, that however liberal the civil law may be 
in the interpretation of language used by the sovereign, (Domat, Tit. 

1, See. ii, Rule xvii.) it is an admitted canon of construction, that when 
the sovereign grants, he does so munificently and unequivocally, and 
that when a serious doubt arises as to what was intended by the 
sovereign, that doubt is fatal, and the plain meaning must be 
adhered to. 
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In 21 Penn. Statute, 22, it was said by Chief Justice Black : 

‘Tn the construction of a charter, to be in doubt is against the corpo- 
ration. If the usefulness of the Company would be increased by 
extending, (its privileges) let the legislature see to it, but remember 
that nothing but plain English words will do it.” 

Referring to that decision, Cooley, C. L. p. 495, §395, says: ‘¢ Thisis 
the sound doctrine, and should be vigilantly observed and enforced.” ' 
V. Bradley vs. N. Y. & N. H. R. R. Co., 21 Conn. 306, 

In 22 Wall. 575, the U.S. Supreme Court said: “ The taxing power is 
vital to the functions of the government. It helps to sustain the social 
compact, and to give it efficacy. It is intended to promote the general 
welfare. It reaches the interests of every member of the community. 
It may be restrained by contract in special cases, for public good, 
when such contracts are not forbidden. But the contract must be 
shown to exist. There is no presumption in its favor. Every reason- 
able doubt should be resolved against it. Where it exists, it is to be 
rigidly scrutinized and never permitted to extend, either in scope or 
duration, beyond what the terms of the concession clearly require. It 
is in derogation of public right, and narrows a trust created for the 
good of all.” Affirmed and reiterated in 93 U. S. 597. 

In the case of the Fertilizing Co. vs. Hyde Park, 97 U. S. 666, 
involving a legislative contract, Mr. Justice Swayne said: 

* The rule of construction in this class of cases is, that it shall be 
most strongly against the corporation. Every reasonable doubt is to 
be resolved adversely. Nothing is to be taken as conceded but what 
is given in unmistakable terms, or by an implieation equally clear. 
The affirmative must be shown. Silence is negative, and doubt is fatal 
to the claim. The doctrine is vital to the public welfare. It is axio- 
matic in the jurisprudence of this Court.” 24 How. 301; 22 Wall. 527; 
93 Otto, 595. 

Exemptions are granted either by general or by special laws. When 
they are granted as a gratuity, as a bounty, they can be revoked at 
pleasure ; while when they enter intoand form part of a contract in the 
shape of a charter, they must continue in force as agreed upon. 

The rules of construction, in both cases, are the same, as to meaning 
and scope, but obviously differ as to duration. In the last case, the 
time for which the exemption was consented, must be strictly construed, 
and must be neither extended nor restricted. 

No rule is better settled than that charters of incorporation are to be 
construed strictly against the corporations. The just presumption in 
every such case is, that the State has granted in express terms all that 
it designed to grant at all. See 82 Ill. 177; 21 Conn. 206; | Black. 
358; 19 Penn. 144; 10 Burr, 442; 4 Peters, 514; 10 Pet. 420; 41 Md. 
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50; 9 Ga. 213; 21 Penn. St. 22; Grant on Corp. 38; Field on Corp. 53; 
Cooley on C. L. 395, 396; Potter’s Dwarris on Stat. 256-7-8, pp. 49, 50; 
Sedgwick Const. of Stat. and C. L., 190-196, 286, 250. 

In a recent case decided by us at New Orleans, we had occasion to 
apply those principles, denying an extension of corporate existence for 
25 years, which did not clearly result from the acts of incorporation. 
New Orleans & Carrollton R.R. Co. vs. New Orleans, 34 An. p. 429. 

It is another axiom, that where a law or contract is clear and free 
from all ambiguity, the letter of it is not to be disregarded, under 
pretext of pursuing its spirit. R.C. C. 13. 

Quoties in verbis nulla est ambiguitas, ibi nulla expositio contra verba 
Jienda est. 

The rule is not to be disputed, that in a doubtful case, an agreement 
is interpreted in favor of him who has contracted the obligation. R. 
C. C. 1957. ‘ 

In dubiis semper quod minimum sequimur. 

When the text relied upon in 33 An. was first presented to our con- 
sideration, we felt no hesitation to read it so, that the exemption 
claimed had not yet begun to run, and would not do so unless the road 
was first completed, and then for ten years only afterwards. Consid- 
eration, favored by the light thrown on the subject by the defendants, 
has not convinced us that we then erred, but has served to strengthen 
us in our previous convictions. 

We find the letter of the text perfectly unambiguous, and such as 
requires no interpretation at our hands. 

We are told that the intention of the legislature was to confer an 
exemption, from the adoption of the charter until after ten years from 
the completion of the road. 

The intention of the law giver, as well as that of contracting parties 
and of testators, is to be ascertained, not by what persons concerned 
in profiting by advantages claimed, say, or affirm it is, but it is to be 
gathered and deduced from the words or language used for the purpose 
of garbing the thought, the intention. j 

In such cases, we are to ascertain, not quod roluit, sed quod dixit ; 
in other words, we are to ascertain quod voluit, by interpreting quod 
dizit. 

It is admitted that this intention is not to be found expressed in its 
fulness in the text invoked, which on its face possibly justifies the 
meaning already attached to it, but it is insisted that such intention 
must be searched by inquiry into the manner in which the State and 
the defendants have treated the provision of the law in question. It 
is insisted that if this be done, the Court will conclude in favor of the 
exemption, as it appears clearly, that from 1853 to 1877, the State 
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never dreamed to levy any tax on the property of the corporation, and 
that in the case of State vs. Morgan, 28 An. 482, affirmed in 3 Otto, 
222, in which a similar dispensation existed, and an exemption was re- 
sisted, it never entered the mind, either of the Attorney General, or of 
the Court, to read the exemption clause as a qualified one, to take 
effect only after the termination of the road. 

The patent intention of the legislature was to exempt the property ° 
only after the completion of the work. Its occult or lateral intention 
not appearing, must be deemed as conducive only to that indulgence 
or immunity. 

If, for the purpose of eking out the motives which induced the legis- 
lature to make the grant, it was legitimate to invade, as the defend- 
ants have assumed to do, the field of conjectures or speculations, it 
might be advanced as a proposition more than plausible, that in ae- 
cording the immunity the State proposed to secure a prompt execution 
of the work, and to place the beneficiaries of her bounties in the im- 
possibility of defeating her object, by never finishing the road, in never 
reaching, though approximating its terminus. 

Besides, how can it be claimed that the State meant to exempt from 
the inception of corporate existence up to ten yearsafter consummation 
of the object in view, when there is not to be found a solitary instance 
in which such concession or immunity ever was consented by the 
State? A reference to exemptions granted in other cases, show that 
they were allowed to take place after the road had been entirely 
finished. It is not to our knowledge that such exemption was ever 
granted out of the State, except on the expressed condition that the 
work would have to be done within a limited and fixed period. 

In other respects, it is enough to answer, that the omission of officers 
to perform that which it is their duty to accomplish, however long the 
suspension, cannot be considered as justified by law, or by the State, 
where no law or authority is produced in support of the dereliction. 
The abstention of those officers from levying a tax, at best, if sanc- 
tioned by some unknown or mysterious higher authority, can only be 
viewed as inspired by a spirit of benevolence in favor of an organiza- 
tion which had labored under great embarrassments, and sustained 
considerable injury and loss. The resumption of the privilege of 
taxation was the mere exercise of a legitimate right. 

If the inaction of such officers could produce the effect claimed, the 
logical consequence would be the lodging into their hands of the very 
power of exemption which the legislature alone can validly wield, and 
to confer on them effectual authority to amplify restricted immunities 
consented by the law giver. 
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In answer to the other objection, it will suffice to remark that it 


does not appear that there was any necessity of raising, and if raised, 


of determining the point of exemption, as the Court held that the ex- 
emption claimed was personal, inalienable, could not be, and had not 
been transferred. 28 An. 482; 3 Otto, 222. 

To conclude with the defendants would be to inject and incorporate 
into the Section a most important provision, which was not placed in it 
by the legislature, and which this Court has not the power of interpo- 
lating into it, to any extent. . 

We think that the expressed intention of the legislature was to pro- 
vide that the property of the corporation should be exempt during ten 
years, to begin after the completion of the road within the borders of 
the State, and that previous to such completion it should not be exempt 
from taxation. ; 

Male dicta expositio que corrumpit textum. 

It is unnecessary to determine, in this controversy, whether the 
exemption passed or not to the defendants. When the road will have 
been completed, and an attempt is made to collect a tax from them, it 
will be time enough to decide the question. 

We find no error in the judgment appealed from, which is affirmed 
with costs. 


No. 1042. 
Tue State oF vs. Davip WILLIAMS, ALIAS DEW1tTtT 
WILLIAMS. 


A juror is not incompetent under the Statute, who says on his voir dire that he does not know 
the meaning of perjary, when at the same time he says he knows what false swearing 
means. 

If, in his charge to the jury, the Judge does not misstate the law, nor express any opinion as to 
the facts, there is no ground for avoiding the verdict on account of his charge. 

Nor will the verdict be avuvided because a document was delivered to the jury on their retire- 
ment, which was offered in evidence on the trial. 

Where a party is indicted for perjury, for having falsely sworn in a previous prosecution that 
he had been shot by the person prosecuted, his declaration to the same effect, made shortly 
after the shooting took place, in explanation of a slight injury to his head, is not admissible 
in his favor on the trial for perjury. It was not a part of the res geste of either prosecution. 


| gen from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


F. G. Hudson, District Attorney, for the State, Appellee. 


Robt. Ray and D. C. Morgan, for Defendant and Appellant : 


A juror should be a competent and intelligent person, understanding the English language. 
Acts 1880, No. 54. 
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It is never the duty of the Court, it is not proper, to announce to the jury abstract proposi- 
tions of law not involved in the particular pleadings and evidence in controversy, however 
correct those propositions may be. Bishop on Criminal Procedure, vol. I, § 978. 

Hypothetical propositions, not applicable to the case, tend to mislead the jury. 2 An. 756; 6 
An 26. 

No paper, being part of the evidence in the case, should be in the hands of the jury while they 
are in their room deliberating upon a verdict, especially as juries are now constituted. 30 
An. 540; Wharton’s Criminal Law, 4th Ed., § 3136 et seq. 

If suck papers or evidence are shown to have had any influence on the jury in arriving at a - 

verdict, a new trial should be granted. 6 An. 560; 34 An. 120. 


The opinion of the Court was delivered by 
Topp, J. The defendant was tried under an information for perjury, 
convicted and sentenced to five years’ imprisonment at hard labor, and 
has appealed. 

1. The first ground of complaint urged against. the proceedings of 
the lower court is the ruling of the Judge, in accepting a juror as 
qualified who was challenged for ‘‘incompetency under the Statute,” 
by the counsel for the accused. We learn from the bill of exceptions 
that the juror in question stated, when examined on his voir dire, that 
he “ did not know what the meaning of the word ‘ perjury’ was;” but 
it further appears that, when questioned by the District Attorney, he 
stated that he knew what “false swearing,” and “ swearing to a lie,”’ 
meant. We cannot say that the Judge was in error, in holding the . 
juror not incompetent, under the provisions of the Statute referred to 
by the counsel, (Act 54, 1880.) The counsel argue that he should have 
been excluded, from ignorance of the English language, though it 
does not appear from the bill that such ground of exclusion was 
urged in the lower court, and had it been, it would not have been 
applicable. It may show ignorance, not to know the meaning of 
perjury, but not ignorance of the English language, in the sense of the 
Statute. The juror’s knowledge of what false swearing was, satisfied 
the Judge that he possessed sufficient intelligence, touching the issue 
to be tried, though he might not be able to define the crime of perjury. 

2. A part of the Judge’s charge to the jury is complained of and 
was excepted to. 

The Judge is required to charge the jury upon the law of the case. 
If he misstates the law, to the prejudice of the accused, the accused 
can be relieved. So the Judge is inhibited, in his charge, from com- 
menting on the facts of the case. He is not charged in this instance 
with a violation of duty in either of these respects, that is, either by 
misstating the law or commenting on the facts. The charge in ques- 
tion not being, therefore, amenable to either of these objections, there 
is nothing for this Court to pass on with reference to the same. We 
cannot be called upon to pass judgment respecting the propriety or 
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fitness of that portion of the charge designated, since it contravenes 
no principle or provision of law, and is not so alleged. Boyce vs. 
People, 55 N. Y. 644. 

3. After the jury retired to make up their verdict, it appears that 
the informaticn on which the accused was tried was sent for by one of 
the jurors, The deputy sheriff delivered to the jury the information, 
and with it the indictment in the case, in which it was charged the 
perjury was committed, and which indictment had been offered in 
evidence on the trial, the whole of it by the State, and the endorse- 
ments thereon by the defendant. 

The jury having this document, thus regularly a part of the evidence, 
in their possession, under the attending facts was not such an irregu- 
larity as to avoid the verdict. 

On this subject Lord Coke “ states that if the jury carry away any 
writing which was given in evidence in open court, this shall not avoid 
the verdict, albeit they should not have carried it with them.” See 
also Wharton Crim. Pl. and Pr., 8th Ed., Sec. 828, Note 6; Wharton 
Crim. Ev., 8th Ed., See. 312; Graham & Waterman New Trials, Vol 1, 
p. 46, Sees. 45, 46, 48, 78; 13 Ind. 434; Binney Pa. 239; State vs. 
Bradley, 6 An. 555. 

4, The next and last error assigned relates to the ruling of the 
Judge on a question of evidence. 

The perjury, for which the accused was convicted, was charged to 
have been committed on the trial of one Alfred Murray, for shooting 
the defendant in this case, and was alleged to consist of this defendant 
having falsely sworn on such trial that the said Murray had shot at him. 
On the trial of the defendant in this case for perjury, thus charged to 
have been committed in the other case, a witness on the stand, who had 
stated that shortly after the alleged shooting by Murray, he had 
observed that the defendant’s hair was burned or singed, was asked 
what explanation did he, the defendant, give as to the cause of such 
injury. This was objected to on the ground that it was the declaration 
of the accused, and in his own favor, and therefore inadmissible, and 
the objection was sustained; and. the question of the propriety of the 
Judge’s ruling on this point, is presented to us by a bill of exception, 
The testimony was properly excluded. The declaration of the accused 
sought to be admitted was not a part of the res geste, either of this 
prosecution or the former one, which is the ground urged in favor of its 
admissibility. It was but the narrative of a past event, “‘ and res geste 
are events speaking for themselves through the instructive words and 
acts of participants, not the words and acts of participants when nar- 


rating the events.” 
121 
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' The statement made under oath by the accused, on Murray’s trial 
for shooting him, and which is charged to be false, no one would pre- 
tend could afford any evidence in his behalf, or be offered for that 
purpose on the trial of the present prosecution for perjury against him. 
The statement offered on this trial, and excluded, was to the same 
effect, it is to be presumed, as that sworn to by the accused on the 
previous trial, and both were made after the alleged shooting took place. 
The first ove was not given under oath, and considering the time it 
was made, and what transpired subsequently thereto, the prosecution 
of Murray for the alleged shooting, and the testimony of the accused 
to the fact of the shooting, it might naturally be inferred that this first 
statement was concocted in advance by the accused, to support a pro- 
jected prosecution against Murray for shooting him. Where declara- 
tions of an accused can be construed to be of this character, they can 
never be admitted in his favor. Wharton Ev. § 268, 8th Ed. 

We have thus reviewed all the grounds of error assigned, and find 
nothing therein to afford the accused any relief. 

The judgment and sentence appealed from are, therefore, aftirmed 
with costs. 


No. 1057. 


Joun & CHARLES CHAFFE Ys. Jonn T. LUDELING. 


1. The plea of discussion, urged by the third possessor in an hypothecary action to enforce a 
judicial mortgage, is a dilatory exception, and cannot be pleaded, after default, nor in an 
answer after plea to the merits, and when so pleaded, the same must be disregarded. 

2. Notwithstanding the apparent contradiction in terms between Arts. 333 and 336 of the 
Revised Code of Practice, the former must prevail, because it evidently embodies the true leg- 
islative intent, being the industrious incorporation into the Code of the provision of the 
Act of 1839; and the omission to qualify the terms of Art. 336, in accordance therewith, 
was # manifest inadvertence. 

3. The fact that the price, paid by the third possessor for the property, was applied tothe 
payment of taxes therein, does not entitle him to subrogition to the lien and privilege of 
the State and Parish, as against prior mortgage creditors. The payment of the taxes 
extinguished them and the liens and privileges by which they were secured; and they 

* no longer exist as a claim ranking that of plaintitfs. 


PPEAL from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


Boatner & Liddell, F. P. Stubbs and T. Stillman, for Plaintiffs and 
Appellees: 


1. Those persons who derive title to real estate directly from a certain deed are privies 

_ thereto, and bound by the recitals therein. Greenleaf, § 23. 

2. One privy to an authentic act can not contradict, by parol evidence, the consideration 
mentioned in the deed without allegations of fraud, error or violence. 11 M. 630; 1 La. 
240; 4 La. 1; 4 R. 299; C. C. 2276. 
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3. Parol evidence is inadmissible to prove that the Sheriff avnouuced other terms, at the sale, 
than those mentioned in his proces verbal and advertisement. 13 An. 382. 

4. Neither the Sheriff or his deputy, making the sale, can be allowed to testify, contradicting 

__ their official acts. 13 An. 382. . 

5. The plea of discussion by the third possessor, in a hypothecary action, comes too late after 
default, and issue joined. Suchan exception is dilatory in its nature, and should be plead 
in limine litis. 3 R. 57; 11 An. 643; 31 An. 5x5. 

6. The plea of discussion is waived by going to trial on the merits, without demanding a 
previous decision on the plea. 13 La. 373; 11 R. 402; 3 An. 222; 4 An. 350; 12 R. 194. 


7. The adjudication completes the sale, and the title is merely the evidence. C. C. 2605; C, 


P. 695. ‘ 

8. One paying taxes is not thereby subrogated to the lien and privilege of the State, as against 
the mortgagee. 16 An. 132. 

9. Taxes when paid are extinguished, and with them the lien and privilege of the State; they 
are not debts within the strict sense of the law. 26 An. 697; 28 An. 836. 

10. When the purchaser goes into possession, a want of seizure is thereby cured. 33 An. 
1043; 4 Otto, 6. F 

11. A succession sale only frees the property of mortgages imposed on it by the deceased. 
29 An. 385; 9 La. 13; 11 An. 38; 3R.5; 8 R. 99. 

12. A monition only cures informalities in sales. R. S. 2370. 


John T. Ludeling, in propria persona, and John H. Dinkgrave, for 
Defendant and Appellant : 


Discussion not necessarily a dilatory exception. C. P. 715; 7 An. 145; 13 La. 422. 

Dilatory exceptions, uot relating to form nor declinatory, may be filed in the answer, since the 
re-enactment of the Code of Practice of 1870. Art. C. P. 336; 7 La. 197; 7 An. 145; 13 La. 
422; 1 R. 108; 32 An. 1148. 

This possessor, in an hypothecary action, has the right to point out other property which is 
in the possession of the debtor, or which has been sold by him, since the property of the 
third possessor. C. P. 715. This is not a dilatory exception, when the property pointed 
out is more than enough to satisfy plaintiffs’ claim. 13 La. 422. Under the general 
issue any fact may be shown to disprove the allegations of the petition, or to defeat the 
demand. 31 An. 81, 679; Henn. Digt. Pleading, V. B. Nos. 3 and 13. 

The rule, that the validity ofa sale cannot be attacked collaterally, does not apply in a suit, when 
either plaintiff or defendant sets up the title asa basis of his right. 33 An. 438; 15 La. 59; 
2 An. 161; 4 La. 243; 3 An. 233; 11 Mart. 632; 19 An.52; 20 An. 211; 15 An. 177; 30 An. 
1157; 6 R. 192. Sheriff's return not conclusive. 1 An. 34, 297; 2 An. 846; 6 Rob. 107. 
Clerks of courts cannot isssue executions or judgments as on a twelve months’ bond. 30 
An. 1271, Strother vs. Richardson. 

A sale made under a consent decree, on terms different from those prescribed by law for forced 
sales, are governed, by the rules relating to ordinary sales, and do not extinguish mort- 
gages or privileges. 3 An. 195; 5 An. 497; 15 An. 326. 

The third possessor, who hasemployed the price of his purchase to pay the privileges of the 
State and Parish for taxes on all the property of the debtor, has a right to show that a 
judicial sale, alleged in the petition to have been made to the plaintiffs, is an absolute 
nullity, because of an absolute lack of authority in the ofticer to make the sale, as well as 
on account of fraud or other illegalities. 30 An. 1157; 33 An. 438. 

Writs of jieri facias must be returned within seventy days. C. P. 642; 30 An. 87. If certified 
copies thereof are not taken by the officer before the writ expires, no sale can be made 
under it. 30 An. 8&8; 2 La. 277; 11 Rob. 49, 218. 

To make a valid seizure, possession of the property must be taken by the officer. C. P. 656, 
657; 6 Rob. 102, 345; 2 An. 338, 492, 785, 910; 4 An. 371; 6 An. 584, 

The property, at cash sale, must be appraised, and must bring two-thirds of its appraisement. 
C. P. 675, 680; 3 An. 390; 9 Rob. 531. This appraisement cannot be waived by one in 
failing circumstances, 1 An. 299, 340. 
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The purchaser, who employs the price of his purchase to pay the back taxes of the delinquent, 
is subrogated to all the rights of the State and Parish. C.C. Art. 2161; Toul. Vol. VI, 7, 
p. 119, No. 19, p. 126, No. 103, p. 139, No. 118, p. 146, No. 119, p. 180, No. 138. p. 184, No. 
142; Marcadé Vol. 4, p. 516, No. 672, p. 542, No. 711. Baldwin vs. Thompson et al., 6 La. 
475 ; Millaudon vs. Allard, 2 La. 550; 11 La 51; 2 An. 480; 3 An. 313, 529; 9 An. 247; 12 
An. 733. 

If the State had a title to the lands, by virtue of the forfeiture declared by law, so has the 
purchaser subrogated. 31 An. 462, Mornus vs. Bryant; Blickwell Tax Titles, p. 544; 2 
N.S. p. 160; Torregano vs. Segura’s Syndic, 33 An. 487; Shannon vs. Lane. 

If the State had no title, but only a pledge and privilege to secure the payment of the back 
taxes due the State and Parish; with the penalties, interest and charges, then defendant 
and his vendor have that right. Acts of 1#69, Section 80. 

When the delinquent lists were filed as required by law, the title of the delinquent owner 
became vested in the State, and the creditor, of the owner could not seize and sell the 
property, unless they first paid the taxes, penalties, interest and charges, due the State 

- and Parish. And after the time fixed for redemption, they could not do so at all, without 
the consent of the State. Revised Statute, Section 3147; Actsof 1871, p. 115, Sections 37, 38. 

Defendant and his vendor oceupy precisely the place of the State, by subrogation. Acts of 
1871, page 122, Section 68; 2. N. S. 161; Toul. Vol. VII, pp. 126, 146, 1#4; Marcadé Vol. 4, 
p. 543. 

In an hypothecary action, when the third possessor has shown that he had employed the price 
of his purchase to pay the back taxes due by his vendor to the State and Parish, with the 
consent of the seizing creditors, who released from seizure the tract purchased, for that 
purpose, and that he had redeemed the lands of his vendor, and paid the Auditor's fee for 
certificate of redemption, it will be presumed that the Tax Collector, the Recorder and the 
Auditor, sworn officers of the State. performed their duty, and that the delinquent lists 
were duly recorded. Henn. Digt., Evidence LIT, (d) No 17. 

When defendant or his vendor pays the back taxes due to the State and Parish, and redeems 
the lands of the debtor, with the price of his purchase of part of the debtor's lands, under 
agreement with the seizing creditors, and thus enables the creditors to sell the other tract 
of lands belonging to the debtor, free from the privilege of the State and Parish for the said 
taxes—all the creditors, who have derived an advantage from the purchase by the defendant 
or his vendor and the redemption of the lands of the debtor, are estopped from attacking 
his property—which he acquired through the State free from mortgages. 31 An, 462; 5 R. 
523, 196; 5 An. 108, 368; 6 An. 274, 349; 9 An. 528; 12 An. 473; 4 An. 293; 8 R. 165; 31 
An. 680, 81. 

The plaintiffs, who allege that their debtor’s property has been sold; that the proceeds of the 
sales have been crecited on their judgment, and that there is a balance due on their judg- 
ment, must produce evidence to fix definitely the amount of the balance due, if there be 
any. 7 An. 555. . 


The opinion of the Court was delivered by 

FENNER, J. This is an hypothecary action. The substantial aver- 
ments of plaintiffs’ petition are: that they are judgment creditors of 
the late Mrs. Eliza W. Warfield, by reason of a judgment for $5,000, 
with 8 per cent. interest from May 3d, 1869, rendered in their favor on 
March 20th, 1874, and inscribed in the, Mortgage Office of Ouachita 
Parish on the 2ist of March, 1874; that said judgment is subject to 
certain credits, viz: a credit of $95.10, arising from a judicial sale of 
certain property of Mrs. Warfield, known as the Bon Air Plantation, 
under executions issued upon certain judgments against her, of earlier 
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date of rendition and record and, therefore, of superior rank to that 
of petitioners, at which sale petitioners became the purchasers at the 
price of $3375.48, of which $3280.38 was appropriated, in satisfaction 
of said superior claims, and the balance, aforesaid, of $95.10 was cred- 
ited on petitioners’ judgment; and a further credit of $1934.50, being 
the price of certain other property sold on September 7th, 1879, at 
judicial sale, in the bankruptcy of Mrs. Warfield, and bid in at that 
price by petitioners, which price was retained by them as a credit on 
their said judgment; that their judgment is subject to no other 
credits; that at the date of record of their said judgment, Mrs. War- 
field owned certain immovable property, known as “ Oak Grove 
Plantation,” in Ouachita Parish, which the defendant, Ludeling, now 
possesses and claims to own, and which is subject to their judicial 
mortgage, and that they know of no other property of defendant in 
the judgment on which their rights can be enforced; that execution 
against judgment debtor has been issued and returned nulla bona; 
that the notices required by law have been given, and all legal delays 
have elapsed, and judgment is asked recognizing their mortgage and 
decreeing the property to be sold. 

No answer having been filed within the legal delay, default was 
taken against the defendant. He then appeared and set aside the 
default by filing an answer, in which, after first pleading the general 
denial, he files a plea or exception of discussion, averring the existence 
of other property belonging to Mrs. Warfield and duly described, 
which he claims must be diseussed, and avers his readiness to furnish 
the funds necessary to pay the costs of its discussion. Passing by, for 
the moment, other defenses, he averred that he purchased from the 
successiov of B. H. Dinkgrave, and called the said succession in 
warranty, through its administrator, W. H. Dinkgrave. 

The warrantor appeared and filed an answer, in which he also set 
up the plea of discussion. =~ 

We will first dispose of the plea of discussion. 

That the plea of discussion is a dilatory exception, required to be 
pleaded in limine and in the manner preseribed by the Code of Practice 
for such exceptions, has been distinctly ruled by this Court and is a 
settled rule of praetice. Dwight vs. Linton, 3 Rob. 57; State vs. 
Bradley, 11 An. 643. 

The Code of Practice itself defines dilatory exceptions to be, ‘such 
as do not tend to defeat the action, but only to retard progress ;” Art. 
332; and Pothier says: “The exception of discussion is of the 
class of dilatory exceptions, since it only tends to put off the action 
of the creditor until after the time of the discussion, and not to exclude 
it entirely.” 1 Pothier Ob., Nos. 410, 411. 
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Prior to 1839, under Articles 333 and 336 of the former Code of 
Practice, dilatory exceptions might be pleaded in the answer and even 
after default, as was decided in Magee vs. Dunbar, 10 La., decided in 
1837. Thereafter, the legislature passed Act 53 of 1839, which pro- 
vided, in its 23d Section, “‘ hereafter no dilatory exceptions shall be 
allowed in any case after a judgment by default has been taken, and, 


in every case, they must be pleaded in limine litis; nor shall such . 


exceptions hereafter be allowed in any answer in any cause.” Since 
the adoption of this law, no case exists in which such exception has 
been permitted after default, or in an answer, unless, at least, the 
exception was pleaded prior to any plea to the merits. 

In the Revised Code the above provision of the Act of 1839 is incor- 
‘porated literally, as part of Art. 333, but by a piece of clumsy careless- 
ness, Art. 336 is left as it formerly stood ; so that, in one Article, the 
Code declares that dilatory exceptions shall not “ hereafter be allowed 
in any answer in any cause;” while, in the other, it says: “the 
defendant must plead in his answer all dilatory exceptions on which 
he intends to rely.” This apparent contradiction must .be reconciled 
in such manner as to give effect to the legislative intention, and the 
history we have given of the legislation, and the careful incorporation 
of the provision of the Act of 1839 in the new Code, leave no doubt that 
it was intended to govern and have effect, and that the omission to 
qualify the terms of Art. 336 was a transparent oversight. In any 
event, the objection that the plea was filed after judgment by default, 
would be fatal to defendant’s pretension, becausé that clause of Art. 
333 is not inconsistent even with Art. 336. 

This, as we view it, eliminates from the case all questions as to the 
right of defendant to require plaintiffs to look to any other property 
for satisfaction of his debt, before subjecting that of defendant to his 
mortgage. Nor is the case affected by the fact that the title of some 
of the property formerly belonging to Mrs. Wartield, passed directly to 
plaintiffs themselves. The title to said property either validly passed 
to plaintiffs, or it did not. If it did, being a title from judicial sale 
freeing it from mortgages, the property is clearly not liable for 
Mrs. Warfield’s debts. If it did not, then the property still belongs 
to Mrs. Warfield, and, like any other property of hers, could only be 
subjected under the plea of discussion. The attack, therefore, made 
upon the title of plaintiffs to ‘‘ Bon Air” and other property, has no 
relevancy to the issues remaining in the case, and must be lisregarded. 

The only serious question left in the case is the claim of defendant 
and his warrantor, that at the time when Diukgrave bought the Oak 
Grove plantation from Mrs. Warfield, she owed a large amount of 
State and Parish taxes on this and other property, tor the whole of 
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which the State and Parish had a lien and privilege upon said planta- 
tion, priming the mortgage of plaintiffs and all other mortgages ; that 
the said Dinkgrave paid said taxes, exceeding in amount the price 
stipulated in the deed from Mrs. Warfield to himself, as the real con- 
sideration of said purchase, and, by reason of said payment, became 
subrogated to the rights of lien and privilege of the State and Parish, 
entitled to preference over the claim of plaintiffs. 

Referring to the act of sale from Mrs. Wartield to Dinkgrave, we 
find the consideration expressly recited to be “ the sum of $3,782.36 
eash to her in hand paid, receipt whereof she hereby acknowledges.” 

Defendant having no rights except such as are derived from that 
deed, is a privy thereto and bound by its recitals equally with his 
author. Greenleaf on Evidence, Sec. 23. The rule is inflexible, as 
against parties to such acts and their privies, that “ parol evidence 
shall not be admitted against or beyond what is contained in the acts, 
nor on what may have been said before, or at the time of making 
them, or since.” C. C. 2276. 

The parol evidence offered to prove that the price recited in the act 
was not paid, as therein stated, and that the real consideration was not 
so much money paid to her, but was the payment of the taxes referred 
to by Dinkgrave, was, therefore, inadmissible. 

This: price was the money of the vendor, Mrs. Warfield, and, if it 
was employed in the payment of taxes, those taxes were paid and ex- 
tinguished with her money, and gave rise to no rights in favor of her 
vendee or defendant. This was precisely and pointedly decided in 
Sorapuru vs. Lacroix, 1 La, 373. 

If Dinkgrave had paid the taxes before he acquired the property, 
under no circumstances could he have claim to subrogation. 

“ Pour opérer la subrogation de V’acquéreur dans les droits des cré- 
anciers sans stipulation, il faut qu’il les ait payés depuis son acquisi- 
tion. Elle n’existerait pas s’il les avait payés auparavant sans stipuler 
la subrogation.” 7 Toullier, No. 143. 

If he paid afterwards, in this ease, he must have paid as her agent, 
and with her money. ; 

But it seems to us plaintiffs have little concern with these questions. 
They are not attacking the title of defendant ; they are neither parties 
nor privies to the transactions between Mrs. Warfield and his author, 
Dinkgrave. They are enforcing their purely legal rights as mortgage 
creditors, and are entitled to be paid out of the property by preference 
over all except mortgages or privileges which rank their own. If mort- 
gages or privileges, which once ranked theirs, have been extinguished, 
by whomsoever or by whatever means, they no longer stand in the way 
of plaintiffs’ rights. Now, the fact is, that the taxes, of which defend- 
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ant now claims the benefit, have been paid, and the liens and privileges 
securing them have been extinguished. The evidence shows that this 
was the very object of the payment, and the consideration upon which 
Oak Grove Plantation was released from the seizure which operated 
equally upon it and Bon Air. If the liens and privileges were not extin- 
guished, how was it that. Bon Air and other property was sold and 
passed free from such privileges? But if they were extinguished as to ° 
other property, how did they survive as to Oak Grove? The fact is, 
they were blotted out absolutely, and survive in favor of no one and 
to no extent. 

Dinkgrave bought this property freed from taxes, and subject to the 
judicial mortgage of plaintitfs, of which the public records gave him 
due notice. The law informed him that the property would be subject 
to payment of plaintiffs’ debt, unless paid by Mrs. Warfield, personally, 
or out of proceeds of other property remaining in her ownership after 
the sale. So well aware of this was he, that, not content with her 
warranty, he required and received the additional warranty of a third 
person, Mrs. Strother. The contingency guarded against now happens, 
and he must look for his protection to his warrantors. 

We, therefore, think that the Judge ad hoc erred in allowing any 
portion of the taxes. 

The amendment asked as to the description of the land, cannot be 
allowed, since the notices and delays can only be held to apply to the 
land described in the petition. 

The allegations of defendant’s answers lay no foundation for proof 
or allowance of improvements, and the claim therefor was properly 
non-suited, with reserve of his rights to recover in proper action. 

The exception of defendant, based on effect of the monition taken out 
as to the sale in the succession of Dinkgrave, is frivolous, and is not, 
indeed, urged in the argument. 

The prayer of the curator ad hoc of Mrs. Strother, to amend the 
judgment by allowing him an additional fee for services in this Court, 
is evidently invoking at our hands the exercise of original jurisdiction. 
He must apply to the lower court. 

_ It is, therefore, ordered, and decreed, that the judgment appealed 
from be amended, by striking therefrom that portion which allows 
the warrantor, succession of Dinkgrave, the amount of $936.20, as 
taxes paid by him, and directs this amount to be paid by preference 
out of the proceeds of sale; and that, in all other respects, the said 
judgment be affirmed, appellant to pay costs of this ap »eal. 
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No. 1065. 


ADOLPHE MEYER vs. N. H. ParGcoup. 


Where a partition in kind cannot conveniently be made, the property should be sold to effect 
the partition. Property cannot be conveniently divided, where such division would 
necessitate the cantling of tenements to an injurious extent. 


— from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. , 


R. Richardson, for Plaintiff and Appellant. 
T. O. Benton, for Defendant and Appellee. — 


The opinion of the Court was delivered by 

Topp, J. This is an action of partition. The plaintiff and defendant 
are the joint owners of a plantation known as the “ Pargoud Upper 
Place.” Both parties are desirous of a partition, and they only differ 
in regard to the mode. 

The plaintiff appeals from a judgment directing a partition in kind. 

Art. 1339 C. C., provides: 

“When the property is indivisible by its nature, or when it cannot 
be conveniently divided, the Judge shall order, on 
proof of either of these facts, that it shall be sold at public auction, 
ete.” 

Art. 1340: “It is said that a thing cannot be conveniently divided, 
when a diminution of its value or loss, or inconvenience of one of the ~ 
owners, would be the consequence of dividing it.” 

These Articles are plain and unambiguous. In this case a large 
plantation is sought to be divided. A division in kind should give to 
each proprietor a smaller plantation, if not complete, with at least a 
share of the open land, woodland, buildings, etc., if not exactly equal, 
approximating equality. In the language of former decisions on this 
subject, ‘ the property must be susceptible of division into two parts 
of equal value, without the cantling of tenements to an injurious 
extent.” 15 An. 697. 

This rule may be too exact, and may be subject to variation, accord- 
ing to circumstances. The general rule declared is, however, correct. 

In the instant case, the plantation consists of 984.85 acres, of which 
500 are in cultivation. It is well improved, having all the required 
buildings and their appurtenances, which give great value to the 
place. These buildings, it is, however, shown, occupy a space of less 
than fifty acres, and according to the evidence in the record, no divis- 
ion of the plantation could be made that would divide these buildings 


between the proprietors, with an adequate share to each, of the open 
122 
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land and woodland. The testimony, to our minds, leaves no doubt on 
this point. It is the testimony of men of the largest experience, and 
thoroughly familiar with the place, and upon whose judgment on the 
" subject we have great reliance. 

A partition in kind, if not wholly impracticable on the principles 
announced, would be, to say the least, extremely inconvenient and 
injurious. We, therefore, think the Judge of the first instance was in 
error in ordering this mode of partition. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed ; and proceeding to 
render such judgment as the lower court should have rendered, it is 

_ ordered, adjudged and decreed, that there be a partition of the lands 
and plantation described in the partition between plaintiff and defend- 
ant; and to effect said partition, it is further ordered, adjudged and 
decreed, that the said property be sold at public auction, according to 
law, after due appraisement of the same, the costs of said proceedings 
and of the sale, and likewise the costs of the lower-court, to be paid 
equally by the parties to the suit, and of this appeal, by the defendant 

and appellee. 


No. 1052. 
JAMES HAMILTON Vs. VICKSBURG, SHREVEPORT & Paciric RAILROAD 
CoMPANY. 


The State legislature has unlimited power to erect bridges and railways, and muke any other 
public works across navigable waters, subject only to the paramount authority of the 
national government. 

The power granted by the legislature to a railway company to build a road between two 

, points, carries authority to cross navigable waters and to build necessary draw bridges, and 
this authority implies the right and imposes the duty to maintain and repair or rebuild 
such bridges. A railway company having authority to build or rebuill a bridge across a 
navigable stream, is not responsible in damages for temporary obstructions of the stream 
by scaffulding, or by the construction of a temporary stationary bridge, and fur unavoid- 
able delay in the completion of the bridge. 


from the Fifth District Court, Parish of Ouachita. PRich- 
ardson, J. 


John T. Ludeling, for Plaintiff and Appellant. 


F. P. Stubbs and Boather & Liddell, for Defendant and Appellant: 


1. The charter of the Vicksburg, Shreveport and Texas Railroad, authorizing the construction 
and maintenance of a railroad from Vicksburg to Texas, through Monroe and Shreveport, 
gave the permission to bridge the streams on the route, and in case of navigable streams, 
the right to use the means necessary to build and maintain drawbiidges, and if necessary 
to obstruct the streams temporarily, it was legal. Act 228, 1853; Redfield, 322; Fall River 

Tron Works vs. Old Colony Railway, 5 Allen, 221; Work’s Injunction, 4 McL. 425; Colam- 

bus vs. Pioneer Bridge Company, 6 McL. 70. 


970 | 


MONROE, JUNE, 1882. 


Hamilton vs. Railroad Company. 


State legislatures have unlimited power to erect bridges and railways and make any other 
works across navigable rivers, subject only to the paramount authority of the national 
government. Redfeld, 323; 15 Ward, 113; 4 Harring, 389; 5 Gilmar, 351; 1 McLean C, 
C. 337; 2 Peters, 245; 1 Stockton, 526; 21 Barb. 617. 
In respect to the purely internal streams of a State, the public right of navigation is exclu: ~ 
sively under the control and regulation of the legislature, and the Statute authorizing the 
building and maintaining the railroad was clearly within the scope of its authority, and - 
the structure, though it be an impediment to navigation, is lawful. 18 Howard, 432; 5 
Wend. 448; 15 Wend. 113; 17 T. R. 195; 20 T. R. 90, 101; 5 Cow. 165; 6 Law Reg. 6; 3 
Wall. 725. 
That being in the exercise of a lawful right in the rebuilding of its bridge, any damage 
resulting therefrom is damnum absque injuria. Week's Sedgwick, 111; Broom Maxims 1, 
13 d. 111; 11 An. 711; 13 An. 426; 15 An. 559; 27 An. 442; 30 An. 30; 13 Moore 209; 17 
John 100; 2 Wheat. 358 ; 36 Mo. 202; 57 M. 433. 
That having evercised pradence and more than ordinary precaution to prevent delay in 
the work of rebuilding, and using all means in its power to expedite the work, not being 
guilty of laches or negligence, the damage, if any, resulting from an unforeseen, unusual 
and providential cause, defendant is not responsible therefor. C. C. 6613, 3556, 15 1933, 2533, 
2697, 2899, 2911, 2946 ; 2 Hue 1052; Oblg; Ransom vs. Labranche, 16 An. 121; Wharton on 
134; 70 Penn 8&6; 7 Vt. 62; 3 East. 599; 2 Keys, 169; 2 Jones, 205; 6 Mon. 337. 
That if any damage resulted to plaintiff when he carried his boat, in the face of information 
that it could not get through and there was nothing in the river, or to carry there, that 
would pay, thus not only contributing but causing it himself, is not entitled to recover, 
Lacher vs. Jackson KR. R., 26 An. 520; 13 Ill. 585; 19 Ill. 510; 5 Barb. 337; 15 Ark. 118; 40 
N. Y. 34. 


The opinion of the Court was delivered by 

J. Plaintiff’s object is to recover damages exceeding $12,000, 
alleged to have been caused him by the defendant corporation, in con- 
sequence of an unlawful obstruction on the Boeuf river, a navigable 
stream, on which plaintiff was running a steamboat. 

The answer is a general denial, coupled with the special averment 
that defendant, incorporated under the laws of this State, had the right 
of building, repairing and rebuilding necessary bridges over all streams 
along its line. 

The case was tried by a jury, who found a verdict of one thousand 
dollars in favor of plaintiff, and both parties have appealed. 

Our attention is called to numerous bills of exceptions taken by 
counsel on both sides, many of which can hardly be considered as 
serious, and are overruled in globo. 

The objection to the introduction of J. W. Green’s testimony, on the 
ground that the certificate of the Governor of Georgia to the magis- 
trate’s signature and capacity, had not been signed by him, but by his 
private secretary, was not well taken. The original document, which 
is annexed to the transcript, purports to have been signed by the Gov- 
ernor, under the seal of the State, and is conclusive as to its veracity 
and authenticity. 


971 
on 2. 
nd 
he 
3. 
les 
nd 
in 
4. 
nt 
to 
is 
nd 
to 
gs 
uid 
int 
AD 
ther 
the 
two 
and 
uild 
Ss a 
eam 
oid- 
ch- 
tion 
port, 
ams, 
sary 
iver 
lum- 3 


972 SUPREME COURT OF LOUISIANA, 


Hamilton vs. Railroad Company. 


The objection to the right of Green and Preston, shown to be experi- 
enced railroad men, to express opinions as to the tinte necessary to the 
building of a bridge, and other matters connected therewith, was prop- 
‘erly overruled, the witnesses, being experts, were competent to give 
_ their opinions on the subject matter of their examination. 

Some irrelevant evidence was admitted, but it will not be considered 
by us. 

As the whole case is to be reviewed, both on the law and on the 
facts, we deem it unnecessary to express a formal opinion on the excep- 
tion urged by defendant to the Judge’s charge to the jury, as it will be 
virtually disposed of in our statement of the law governing the case. 

The testimony is somewhat conflicting, but after a careful examina- 
tion of the record, we find the following facts to be fully established 
under the evidence. 

A drawbridge of the Company, crossing Beuf river, a navigable 
stream, having been, on inspection, found decayed, rotten and unsafe 
for the use of a railroad, the Company determined to rebuild the 
bridge in the summer of 1880. 

The superintendent of the road then entered into a contract with an 
experienced bridge builder, who undertook to build the bridge during 
the summer months, when Beeuf river was usually too low for purposes 
of navigation. 

Owing to an overflow of the surrounding country, caused by inunda- 
tions from the Mississippi river, lasting until the end of April, the 
work could not be begun before July, after the complete subsidence 
of the high water. 

In order to accelerate the structure, and to avoid any obstruction to 
navigation, the Company stipulated with the contractor for the prepara- 
tion of the necessary materials at their workshops in Monroe, and for 
their transportation tothe spot as soon as the stage of the water would 
permit the structure of the bridge. 

In order not to suspend travel and through trains, and acting on 
long experience which taught the fact that the navigable season on — 
that river usually began at the end of December of each year, and 
ended in July following, and that the construction of a temporary 
stationary bridge immediately adjoining the bridge under progress of 
construction, would not interfere with navigation, the Company built 
such a temporary structure, on which they ran their trains. But, 
beginning in August, and ending only in December following, a very 
‘rainy season set in, and swelled the waters of the river to almost an 

unprecedented height for the summer season, and materially impeded 
the progress of the work, which was, in consequence thereof, not com- 
pleted till late in December, when, under ordinary circumstances, it . 
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should and would have been terminated in September or early in 
October, long before the resumption of navigation on the river as a 
channel of commerce. 

By reason of the incessant rains which impeded the work, an unu- 
sually early stage of navigable water on the river, was obtained in 
November, when plaintiff undertook to run his boat, in his accustomed 
trade, which was mainly above the bridge, and the passage was 
obstructed by the temporary stationary bridge of the defendant, and 
this obstraction lasted during a time in which he could have made four 
trips between New Orleans and the head of navigation on Boeuf river. 

Under this state of things, the Company did everything in its power 
to accelerate the construction of its bridge, and to remove the obstrue- 
tions to navigation, by adding to the constructor’s force a gang of its 
own bridge laborers, by working on Sunday, and by trying even to do 
night work. 

Now, we hold that under its charter, by which it was empowered 
and authorized to construct, make and maintain a railroad froma point 
on the Mississippi river opposite Vicksburg, thence west to the line of 

the State of Texas, via Monroe and Shreveport, the Company had the 
undoubted right to build all the necessary bridges across any navigable 
stream in the course of its line, and that the legislature had the power 
to confer such right. 

“The grant of power to construct a railway between two points, 
carries authority to cross navigable waters, if that is reasonably neces- 
sary in the construction of the works.” Redfield, p. 322, Note; 5 
Allen, 221. 

It is also unquestioned, that ‘‘ the State legislatures have unlimited 
power to erect bridges and railways, and make any other public works 
across navigable waters, subject only to the paramount authority of 
the national government.” Redfield, 323; People vs. Renssalaer & 
Saratoga R. R. Co., 15 Wendell, N. Y., 113; Gilman vs. Philadelphia, 
3 Wall. 713; The Wheeling Bridge case, 18 Howard, 432; The Black- 
bird Creek Marsh Company’s case, 2 Peters, 245; Worth vs. Junction 
R. R. Co., 5 McLean, 425. 

These principles, resting on foundations of reason, as well as of law 
and authority, giving the right to build necessary bridges, necessarily 
imply not only the right, but the duty of the Company to keep and 
maintain them in such repair as the public safety may require. 
Hence, the legal right of the defendant Company, to rebuild the bridge 
in question, which had been pronounced unsafe by competent 
authority. 

We shall now consider whether, under the circumstances disclosed 
by the record, the Company can be held-responsible for the damages 
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occasioned by it to the plaintiff, through the delay which it met in the 
construction of that bridge, which delay became unavoidable, under 
the unexpected, unforeseen and unprecedented rains which prevailed 
during the months of August, September, October, November and 
December of that year. 

This proposition involves the consideration of the question of a 
party’s responsibility in damages for injury done to another, in the 
pursuit of a legal right, or in the performance of a lawful act. And 
both on reason and authority the inquiry must be answered in the 
negative. 

The Company had the right to build the temporary bridge, in order 
to facilitate the structure of the new bridge, and for the purpose of 
continuing its through trains. If the bridge had been completed, and 
the obstruction to navigation removed before the resumption of trade 
on the river, as had been contemplated, and as it was reasonably ex- 
pected, no one could have complained, as no one could have been in- 
jured or damaged. The delay was caused by accidents and circum- 
stances over which the Company had no possible control, and for which 
it cannot be held responsible in justice or in law. 

In the case of the Memphis & Ohio R. R. Co. vs. Hicks, 5 Sneed 
Tennessee, p. 427, it was held, ‘that the provision in the charter of a 
railway company, authorizing it to bridge a navigable stream, provided 
that the navigation of the stream shall not be obstructed, is not vio- 
lated by a temporary obstruction of the stream by scaffolding, ete., in 
the construction of the bridge.” 

The present case presents circumstances clearly entitling the de- 
fendant to the protection of the rule of “damnum absque injuria,” and 
we are, therefore, compelled to exonerate it from any responsibility for 
the damages resulting from the temporary obstruction to the navigation 
of Beeuf river, in its attempt to rebuild a necessary bridge. Ransom 
vs. Labranche, 16 An. 121; I1 An. 711; 15 An. 559; 27 An. 442; 
Week’s Absque Injuria, Pars. 48, 49. 

This conclusion eliminates from discussion the question of the dam- 
ages, which plaintiff may or not have suffered from the obstruction of 
the river, which is thus shown not to have been unlawful. 

It is, therefore, ordered, adjudged and decreed, that the verdict of 
the jury be set aside, and the judgment of the lower court annulled, 
avoided and reversed ; and it is now ordered, that plaintiff’s demand 
“be rejected, and his action dismissed at his costs in both Courts. 


On APPLICATION FOR REHEARING. 
FENNER, J. It is proper to state that, in this case, the evidence 
establishes that Beeuf river, the stream across which the bridge was 
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built, lies, as a navigable stream, wholly within the limits of the State 
of Louisiana. Although the upper portion of the stream itself lies in 
Arkansas, it is not navigable, and has never b2en navigated as high up 
as the Arkansas line. 

The authority of Congress over navigable streams is 21: incident of 
the power to regulate commerce among the States, and only aifects rivers 
which are highways of commerce between different States. As to 
streams which are navigable only within the limits of a single State, 
the authority of its legislature iscomplete. Pénn. vs. Wheeling Bridge 
Co. 18 How. 432; 1 Redfield on Railways, § 78, notes and authorities 
cited. 

This makes it clear, that in the instant case, the authority derived 
from the legislative action of the State did not conflict, under any 
- view, with any paramount authority of the federal governinent. 
Rehearing refused. 


No. 1049. 


A. W. Forbes, EXecuTor, ET AL. vs. Mrs. M. T. LAYTON AND 
HUSBAND. 


Where a sale is made on credit to a married woman, of real estate, for a price exceeding 
twice the value of the property, and it is not shewn that she administered her separate 
estate, and had means to invest, ample enough to enable her to make the purchase 
with a reasonable prospect of paying the price, the purchase must be considered a speca- 
lation and made for the benefit of the community, and the pecuniary liability for the debt 
cannot be fastened upon her. Where, in such a case, the payment of the purchase price 
was secured by mortgage on property of a like value, owned by the wife, the mortgage is a 
nullity, because given in contravention of a prohibitory law, tosecure a debt for which the 
husband or the community is responsible. Judgment affirmed. 


PPEAL from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


F. P. Stubbs, for Plaintiffs and Appellants : 


. The wife having the right to administer, personally, her paraphernal property, though she 
permit the husband to control and manage it, may withdraw it from his administration at 
will. C. C. 2384, 2386, 2387, 2391. 

The act of purchase by the wife, with the consent of the husband, was the resumption by 
her of the administration of her separate estate. 1 R. 367; 4 R. 194; 2 An. 930; 5 An. 611; 
8 An 286. 

3. A married woman having separate funds, or property, may resume, at will, its administra- 
tion and invest and re-invest it. C. C. 2384; 9 L. 299; 11 R. 526; 2 An. 930; 5 An. 611; 16 
An. 213. 

- The wife may not only invest her separate funds in hand, but may buy property on a 
credit. C. C. 2361; 16 An 214; 33 An. 168. 

The wife may buy at succession sale even beyond the extent of her interest in the estate, 
and the purchase will enure to her separate estate and will be paraphernal. Succession of 
Van Ranesellers, 6 An. 803; 5 An. 119; 5 An. 742; 8 An. 236. 
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_ 6. A purchase at private sale, under provisions of Section 2359 R. S., by one joint heir of the 
interest of the co-heirs, is licitation —a sale for partition. 

7. Having, by the act of purchase, resumed the administration of her separate estate, a — 
married woman is, as well as other persons, estopped from denying it, for the purpose of 
defeating her obligations incurred to others, and in a manner predicated thereon. A 
married woman may be estopped. Bank of Lafayette vs. Mrs. Bratf, 33 An. 624. 


& Liddell, for Defendants and Appellees. 


The opinion of the Court was delivered by 

Bermupez, C. J. This is an action to enforce the payment of the 
balance due on the purchase price of certain real estate said to have 
been acquired by the defendant for her individual and separate benetit. 
The amount claimed is alleged to be secured by vendor's privilege on 

-the property sold and by mortgage on other property of the defendant. 

The defense is, that the purchase was not made by the defendant, 
for her own account, but for the benefit of the community existing 
between her and her husband ; that the debt contracted is the debt of 
the latter; that the security given for the payment thereof by mortgage 
on the property of defendant, is illegal ; that the debt did not enure to 
her benefit; that she did not have the means to purchase, and did not 
buy, and that she is not, therefore, responsible. 

There was judgment, relieving the defendant from the debt, annul- 
ling the sale, and putting the parties in the condition in which they 
stood prior to the transaction. 

. From the judgment thus rendered, the plaintiffs have appealed. 
They ask its reversal, only so far as it relieves the defendant from pe- 
euniary liability, but, were the judgment affirmed in that respect, 
they remain satisfied with the equitable decree of the lower court. 
The defendant and appellee has not prayed for any amendment of the 
judgment thus brought up for review. . 

The facts disclosed by the record and by the admissions of the 
parties litigant, are the following: 

Alice and Mary Mason, minors, became, by inheritance, in 1871, the 
owners of the undivided half of the Bry Plantation, near the City of. 
Monroe; the remaining half accruing, by like title, to the present 
defendant. 

After compliance with the formalities prescribed by law, to authorize 
the private sale of the property of minors in certain cases, the half of 
the above named property was purchased by the defendant, with her 
husband’s authorization, for $27,000, the payment of this sum being 
secured by vendor's privilege on the property sold, but, besides, by 
conventional mortgage on the half belonging to the defendant, who 
owned also a piece of land yielding as much as $1,000 annually. The 
revenues of all the paraphernal property of the defendant, which was 


| 
| 
| 


the 
lave 
efit. 
eon 
lant. 
lant, 


ting 


of 
yage 
to 
not 


nul- 
they 


led. 
pe- 
pect, 
purt. 
the 


the 
, the 
of 


sent 


orize 
If of 


her 


eing 
s, by 
who 
The 
was 


MONROE, JUNE, 1882. 977 


Forbes et al. vs. Layton. 


under the administration of her husband at the date of the sale, were 
and have been insufficient to meet the notes sued upon in this case. 
As much as $9,474.54 were paid on the purchase price. The value of 
the property sold, at the date of the sale, and since, did not exceed 
$25,000 for the whole, at which it was appraised in the inventory. The 
purchase price exceeded by $2,000 double the value of the half interest 
sold. The annual revenues yielded by the whole land do not exceed 
two thousand dollars. 

The bare statement of the facts of this case suffices to refute conclu- 
sively the pretensions of the plaintiff to fix a liability on Mrs. Layton. 
She had no paraphernal funds to invest; she, therefore, could make 
and made no investment by the purchase. 

Had she possessed means ample enough to enable her to make the 
purchase, with a reasonable prospect of paying the price of sale, this 
action would present important, different features. 

It is not even shown that, since the purchase, she resumed the ad- 
ministration of the other property which she owned previous to the 
transaction, or that she administered the half inherited and the half 
said to have been acquired by her. 

In the absence of such proof, the presumption is, that her husband 
has continued up to this day to administer her property, the revenues 
of which belonged to him and fell in the community. R. C. C. 2363, 
2335, 2402, 2403. 

We cannot sanction the proposition, that from the fact of the pur- 
chase it must be inferred that the defendant resumed the adminis- 
tration of her estate. Such resumption itself is a fact which, like all 
other material facts, must be established. 

We think that the questions at issue in this controversy come within 
the well considered, exhaustive and leading rulings in the 16 An. 214; 
29 An. 75; and 33 An. 168, 609, so effectually, that we are justified, 
without further discussion, in holding that the property, said to have 
been acquired by the defendant in this case, for her individual account, 
cannot be so viewed, but must be considered as having been purchased 
for purposes of speculation, for the benefit of the community, and that, 
therefore, the pecuniary liability for what remains due on the price 
cannot be saddled upon her. 

As an irresistible corollary, it follows that the mortgage which she 
gave on the half inherited by her, must be treated as a nullity, as con- 
sented in violation of a prohibitory law, to secure the payment of a 
debt for which her husband is alone responsible. R. C. C. 2898; H. 
D. 868; L. D. 409. 

It is, therefore, ordered and decreed, eat the judgment appealed 
from be affirmed with costs. 
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State vs. Taylor 


No. 1033. 
THE STATE oF LOUISIANA Vs. MILES TAYLOR. 


The State has the constitutional right to appeal in criminal cases, where the indictment has 
been quashed before a trial, or held bad upon a demurrer, and where it purports to charge 
an offense punishable with death or imprisoument at hard labor. 

In such cases the State is not required to furnish an appeal bond, as she cannot be condemned 
to pay costs. 

A judgment quashing an indictment on the ground of the unconstitutionality of the Statute ; 
under which the charge is brought, when the accused has not been tried, as to his guilt 
or innocence under the charge, will not bea bar to a subsequent prvsecution of the accused 
under the same charge. 

Act No. 8 of the Extra Session of 1270, entitled an Act relating to crimes and offenses, is not 
unconstitutional. 


P  ebtouy from the Tenth District Court, Parish of DeSoto. Lo- 
gan, J. 


Wm. P. Hall, District Attorney, for the State, Appellee. 
E. W. Sutherlin, for Defendant and Appellant. 


W. W. Farmer, on the same side, on the Application for a Rehearing. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Pocuk, J. Defendant moves to dismiss this appeal, which was 
taken by the State from a judgment quashing an information presented 
against him, and relies upon the following grounds: 

,1. That the State has no right of appeal in criminal cases. 

2. That no appeal bond has been given. 

First. The information charges the accused with the crime of feloni- 
ously severing produce from the soil of another, an offense punishable 
with hard labor or otherwise. Under the provisions of Art. 81 of the 
present Constitution, an appeal lies in such a case, without reference 
to the finding of the jury, or to the penalty actually imposed. 

This proposition was sustained by us in the case of the State ex rel. 
Gabriel vs. Judge, 33 An. 1227, in which we gave the subject a very 
thorough investigation, and in which we were guided by decisions of 
this Court, rendered under the provisions of the Constitution of 1852, 
and in which we held that the provision of that Constitution, defining 
the criminal jurisdiction of this Court, was identical in meaning with 
the like provision in the present Constitution ; and after a second exam- 
ination of the matter, we conclude to adhere to our ruling in that case. 
. Counsel for the accused strenuously argues that the provision of the 
Constitution of 1852, which extended the jurisdiction of the Supreme 
Court “to all criminal cases on questions of law alone, whenever the offense 
charged is punishable with death or imprisonment at hard labor,” is not 
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identical in meaning with, and does not establish the same rule as 
the corresponding clause of the present Constitution, which extends 
the jurisdiction of this Court “ to criminal cases on questions of law alone, 
whenever the punishment of death or imprisonment at hard labor may be 
inflicted,” and he urges us to reconsider our conclusions in the case 
quoted, which is the first decision on that point under the present 
Constitution. 

Feeling and recognizing our liability to err, and willing at all times 
to rectify any error which we may have committed, we have re-exam- 
ined the point, and have given due consideration to the arguments of 
counsel in the premises, in which he labors to prove that the expres- 
sion *‘ may be inflicted,” is equivalent to and synonymous with the 
words ‘is inflicted,” or the words “ actually imposed,” which are the 
words used in the Constitution of 1863, and in construing which the 
Court, under that organic law, properly declined jurisdiction of crim- 
inal cases, in which no penalty had been actually imposed. 

But we pause, and must refuse to adopt counsel’s logic or reasoning, 
which involves the subversion of well established rules of grammar, 
and imposes on the mind the painful task of making a distinction 
without a difference. 

Reaftirming our previous conclusions, and holding that the accused, 
in this case, would have the undoubted right to an appeal, without 
reference to the verdict which may have been found against him, or to 
the penalty which may have been inflicted on him, we are now to. 
consider whether the State has not the same right. 

We know of no law, jurisprudence, or rule of construction, and we 
have been referred to none, under which the State, as a party litigant, 
has not the same right of appeal with its opponent, in the same case. 

No word or expression in Art. 81 of the present Constitution, can be 
construed so as to exclude such right, and under similar provisions in 
the Constitutions of 1845 and 1852, the right of appeal of the State, 
limited to cases “where the indictment has been quashed before a 
trial, or held bad upon a demurrer, and when it purports to charge an 
offense punishable with death or imprisonment,” has been frequently 
recognized. State vs. H. B. Ellis, 12 An. 390; State vs. Ross, 14 An. 
364; State vs. Henry, 10 An. 207; State vs. Cheevers, 7 An. 40. 

The reason for the restriction of the right of the State to appeal to 
cases in which the accused had not been tried on the merits under the 
charge, was dictated by the rule of the common law, incorporated in 


the Constitution of the United States, providing that no person shall. 


be subject, for the same offense, to be put twice in jeopardy of life or 
limb. 
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Holding that the present Constitution has re-established the rules of 
criminal jurisdiction which prevailed under the Constitutions of 1845 
and 1852, we adopt the interpretation followed, and the restrictions 
placed in the decisions just quoted. 

In his oral argument, counsel for defendant urged that the clause of 
Art. 81 of the present Constitution, if held to confer the right of 
appeal in criminal cases to the State, was inoperative until the passage ° 
of an act of the legislature, directing the mode of appeal. The same 
argument was made in the case of the State vs. Ross, 14 An. 364, in 
which the Court held that the right of appeal conferred by the Consti- 
tution, could not be defeated by legislative omission. _The same argu- 
ment might apply to an appeal taken by the aceused, and thus a sacred 
constitutional privilege could be destroyed by legislative inaction. 
The argument has less force in the present instance, in which we have 
a wise precedent. 

Second. The objection resting on the failure of the State to furnish 

an appeal bond, can hardly be considered as serious. 
* By special legislation, all costs incurred in criminal prosecutions are 
to be paid by the respective parishes in which the offense charged may 
have been committed. .R.S. See. 1042. Hence, it would be a more than 
idle ceremony to exact of the State security for costs which are not 
ehargeable to her. ° 

It is well settled in American jurisprudence, that the sovereign never 
pays costs. This doctrine, which isan essential element of our system: 
of government, was recently recognized by us in the case of the State 
vs. Succession of Taylor, 33 An. 1271. 

The motion to dismiss is, therefore, denied. 


ON THE MERITs. 


The motion to quash the information was predicated on two grounds: 

1. That at a previous term of the Court an indictment against the 
same accused, on the same charge, had been quashed on his motion, 
on the ground of the unconstitutionality of the Statute denouncing the 
offense. 

2. That Act No. 8 of the Extra Session of 1870, under which the 
charge was made, is unconstitutional, as violative of Art. 114 of the 
Constitution of 1868, which required that every law should express its 
object or objects in its title. 

We are not informed by the record which, or whether both, of those 
grounds were maintained by the District Judge, but, in our opinion, 
both are untenable. 
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First. As conceded by counsel for the accused, the first ground of 
his motion is substantially the common law plea of “ autrefois acquit,” 
and the essential element of its success is that the accused has once 
been tried on the charge presented against him. The trial must have 
settled the guilt or innocence of the aceused, in order to justify either’ 
the plea of ** autrefois convict” or “ autrefois acquit,” which cannot avail 
the accused if the indictment has been quashed and set aside, on a’ 
question of law merely. State vs. Hornsby,8 R. 583; State vs. Walters, 
16 An. 400. 

Now, as indicated in that portion of this opinion, considering the 
motion to dismiss, it appears that the judgment appealed from was not 
the result of a trial of the accused as to his guilt or innocence of the 
charge contained in the information, and that such was the case in the 
previous judgment of the court, quashing the indictment against him 
on the same charge. Hence, the first judgment cannot be held as a bar 
tothe prosecution of the accused under the same charge. 

Second. The Statute charged to be unconstitutional is entitled, ‘An 
Act relative to crimes and offenses,” and it denounces several acts as 
crimes ‘and offenses in law, and prescribes the punishment to be 
inflicted for each of said offenses. ; 

As indicated in the title, the object of the legislator was to provide 
for certain crimes and offenses, and that object is carried out in the body 
of the Act. True, the object could have been more artistically 
expressed, but the constitutional provision must not be strained to 
the extent of reproducing nearly the whole Act in the title, which 
would have been the case under the construction of defendant’s 
counsel, if every crime and every punishment denounced had been 
specifically referred to in the title of the Act. The Act treats of no 
other subject but crimes and offenses, and that is covered by the title. 

Courts of this State have always been, and must always be, very loth 
to declare unconstitutional the acts of a co-ordinate branch of the 
government. 

As said by Chief Justice Marshall, in 6th Cranech, 87: ‘* It is not on 
slight implication and vague conjecture that the legislature is to be 
pronounced to have transcended its powers, and its acts to be consid- 
ered as void. The opposition between the Constitution and the law, 
should be such that the Judge feels a clear and strong conviction of 
their incompatibility with each other.” 

Such is the rule which has guided our predecessors of this Court, and 
we shall not depart from their teachings. 2M. 12; 5 R. 404. 

Under this rule of construction, a Statute entitled “‘ An Act relative 
to slaves, and which treated of crimes committed by slaves, and pre- 
scribed penalties therefor,” was declared not to conflict with a similar 
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constitutional provision in the Constitution of 1852. State vs. Henry, 
15 An. 297. See also, 12 An. 195; 13 An. 400. 

It is, therefore, ordered that the judgment appealed from be annulled, 
avoided and reversed ; and it is now ordered, that-the motion to quash 
the information filed in the lower court against Miles Taylor, be over- 
ruled, and that said information be reinstated on the docket of said 
court, for trial according to law. ; 


1045. 


ALEXANDER WEIL vs. A. A. ZopIAG. 


Where the parties claim to have leased certain premises from different agents of the owner for 
the same period of time, it is incuunbent on the oue who pretends to hold the lease first 
made, to prove that the agent whom he dealt with had authority to lease for the term that 
he did lease ; that the lease was duly recorded, possibly éven if the other party had know]- 
edge of the lease, and acted fraudulently with the owner or his representative. The 
plaintiff herein having failed in this respect, and the defendant having shown a valid 
written lease, the judgment of the lower court in his favor is affirmed. 


rr from the Third District Court, Parish of Claiborne. Gra- 
ham, J. 


N. J. Scott and J. A. Richardson, for Plaintitf and Appellant : 


The principal is responsible for the acts of his agent and bound by his contracts, if made 
within the scope of his agency. C.C. 3021; 30 An. 587; 18 An. 535; 6 R. 97; 7 R. 406; 4 
An 19; 8 N.S. 200. 

The principal is bound by the contracts of: the agent, although the agency is revoked, if the 
revocation is unknown to the party with whom he contracts. 18 An. 535; 1 An. 80; 2 
An. 316. 

Admissions of any facts made by an agent during the continuance of his agency, relating 
directly to the business intrusted to him, is binding upon the principal. 2 An. 890. : 

Where the owner of real estate leases the same to one party and afterwards leases the same 
property to a secend tenant, the second tenant knowing of the first lease, the first lessee 
should hold the property. 

That where the owner of real estate aids and abets the second tenant, both knowing of the 
prior lease, although verbal, they agree to defraud and deprive the first lessee of the pos- 
session, they are co-trespassers and responsible in solido. Either can be sued alone. 29° 
An. 113. 

A lease does not have to be reduced to writing and recorded, in order to affect third parties, 
unless the owner transfers the property. 

That a party cannot, after he has knowledge of a verbal lease, enter into a written lease and 

' record the same and plead such lease and registry against the verbal lease, accompanied by 
possession. 

A lease of real estate can be made verbally. C. C. 2683; 18 An. 90; 25 An. 229. 


McDonald & McDonald, for Defendant and Appellee: 
Possession nomine proprio is of the essence of the possessory action. A tenant cannot main- 
tain the same. 32 An. 192; 2 An. 357; 10 Rob. 407. 


All sales, contracts and judgments affecting immovable property, are null and void, except as 
between the parties there, unless duly recorded. 30 An. 436, Civil Code, 2264, 2266. 
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The opinion of the Court was delivered by 

Bermupkz, C.J. This is a suit to eject the defendant from certain 
premises, and to recover from him five thousand dollars damages for 
injury alleged to have been sustained, in consequence of his refusal to 
vaeate, when notified to do so, viz: Dec. 31, 1881. 

The plaintiff claims that he was the tenant of the premises up to the 
end of the year 1831, but that he previously obtained (in October) from 
the landlord’s agent, a renewal of the lease for the year 1882, entitling 
him to possession and enjoyment during that period. 

The defense is, that the defendant is entitled to possession of said 
premises for the same term, under a written lease from the duly author- 
ized agents of the owner of the property, which lease was, besides, 
ratified by the latter. 

The case was tried by a jury, who rendered a verdict for the 
defendant. From the judgment thereon, the plaintiff has appealed. 

The agent, to whom plaintiff refers, is a different person from the 
firm from whom defendant claims to have leased. 

The evidence does not show that such agent, D. B. Hays, had 
authority from the owner, W. H. Chaffe, to lease the property, for the 
year 1882, to any one. 

His power to do so is not inferrable from the fact that he had some- 
times collected rent drafts of the landlerd on the lessee, or given his 
own receipt for other rent due, or that he had previously rented the 
place to the plaintiff. 

It was incumbent on the party claiming the lease tq the premises for 
1832, particularly when met by an adverse claim, founded on a lease 
emanating from the owner himself, to have conclusively established 
authority in the agent to lease; and further, a lease from him prior to 
the formation of the second contract. We say nothing of the want of 
registry of the lease, to bind third persons. Such registry might have 
been an important ingredient in a controversy of the character of the 
present one. It may, perhaps, be required, even against one shown to 
have known of the anterior lease, and to have concocted with the 
owner or his agent, to defeat rights acquired under it, unless in a suit 
for damages. 29 An. 213. 

At any rate, the present defendant could, however, have had no 
knowledge of what had never occurred. 

Neither does the record sufficiently establish, even if Hayes had such 
authority, that he exercised it. In a litigated case like this, in which 
neither the agent nor the owner have testified, the fact of the agency 
and of the renewal of the lease, should have been fully proved. The 
pressing testimony of the plaintiff on these points, can hardly be said 
to be corroborated by the circumstance of the “ nodding” of. the agent 
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and of the plaintiff, in presence of a witness, inquiring if Mr. Weil had 
settled the store for 1882. 

_ The defendant has produced written authority from Chaffe to Camp, 
Davidson & Ferguson, to lease the premises ; a written lease from the 
latter to him, and a written ratification by Chaffe of the lease thus 
made. 

Had it been shown that Hayes had authority from Chaffe to lease for. 
1882, and had exercised that authority, before any contract for the same 
purpose between the last agents of Chaffe and the defendant, had been 
entered into ; that the lease had been duly recorded in time ; the prin- 
ciples of law invoked by plaintiff's counsel would certainly apply. 30 
An. 589; 29 An. 213. 

The only remaining question would have been as to the damages 
claimed ; but, in the absence of that material evidence, the plaintiff 
must fail. a 

It is unnecessary to pass upon the bills of exception taken to the 
charges of the District Judge to the jury. The testimony adduced, 
and the documentary evidence introduced, without objection on the 
trial, are before us. We can finally adjust the differences of the par- 
ties, without determining the merits of those bills. Even had the 
charges been erroneously given, this is not a suit which, on that 
account, should be remanded. 
Judgment affirmed with costs, 


No. 10:46, 


Mary L. anp Susan H. Maro anp HusBaAnps ys. NATHANIEL 
BRITTAN ET ALS. 


In an hypothecary action by a minor, it is essential that his rights he previously liquidated 
by a judgment. On the trial of such a case, a copy of the judgment, unaccompanied by 
the proceedings in the case in which rendered, is inadmissible. 

In the absence of such proof, plaintiff cannot recover, . . 


PPEAL from the Sixth District Court, Parish of Morehouse. 
ham, J. 


Brig- 


G. H. Ellis and Todd & Todd, tor Plaintiffs and Appellants : 


In an hypothecary action, to allege that the necessary legal demands and notices have been 
‘made is suflicient, without stating the exact time. 

An allegation stating that the debtor is dead, and the creditor has obtained judgment against 
the administrator or executor of the succession, isa sufficient allegation to show that the 
succession has been opened. 

It is not necessary to allege an interruption of prescription, or to specially plead the want of 

payment. These are special defenses. i ; 
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Prescription does not run against minors. C. C. 3522 and authorities there cited. 

As long as a principal obligation is kept alive, the accessory obligation does not prescribe. 

The reinscription of a judgment interrupts prescription against an hypothecary action on a 
judgment. 14 An. 106; C. C. 3309, 3547, 3525 and 3527. 

A judgment cannot be annulled unless the action is brought within one year of the rendition 
of the judgment or the discovery of the fraud. C. P. 613; 6 L. 94; 11 L. 224; 7R.92; 14 
An. 196; 20 An. 274; 24 An. 206, 552; 28 An. 481. 

A party attacking a judgment upon the ground of fraud or collasion, must make good his plea. 
27 An. 496; 8 M 371; 2 An 462; 4.N. S. 368; 2 An. 885; 11 L. 139; 10 An 641. 

The minor has a legal mortgage upon his tutor’s property from the date that said property 
went in the possession of the tutor. 

The aftidavit of the minor's tutor, giving a list of the minor's property and its valuation, duly 
recorded, prior to January, 1870, is a compliance with the Constitution of 1868, and Act 
No. 95 of the Acts of 1869. : 

Property purchased at the succession sale of the wife's father, belongs to the community— 
though purchased by the wife if it greatly exceeds her heritable portion—and the com- 
munity owes to the wife, the amount of her separate funds, which is imputed to the ex- 
tinguishment of the purchase price. 13 An. 557; 32 An 454; 5 An. 688. 

“From the momeut of his second marriage, the natural tutor owes to his minor children the 
rents and revenues accruing on their share of the community ‘property held and admin- 
istered by him.” 32 An. 186, and the authorities cited 


Bussey & Naff, for Defendants and Appellees. 


The opinion of the Court was delivered by 
BermupeEz, C.J. This is an hypothecary action by emancipated 
minors, against the defendants, to subject the property described in 
the petition to the legal mortgage, which the plaintiffs claim to have 
had against their father and alleged tutor, when the same passed from 
him. The defendants resist the suit first, on preliminary grounds ; 
and next, on general and special defenses. From a judgment rejecting 
their demand, the plaintiffs have appealed. 

On the trial of the merits, the plaintiffs offered to prove the liqui- 
dation of their rights against their father, by a copy of the judgment 
rendered against his testamentary executor. The defendants objected 
to the introduction of this evidence, on the grounds, that the whole 
record in which the judgment was rendered, should be offered and 
introduced at the same time, and that even then, it should be barren 
of effect as against them, unless the consideration thereof be proved 
contradictorily with them, inasmuch as they had denied the debt and 
the mortgage, and had charged fraud and collusion. 

To the overruling of the objections and to the admission of the copy, 
the defendants excepted. 

The District Judge should have excluded the proof offered. 

It is established by a long line of precedents, that it is an essential 
condition precedent, for the bringing of an hypothecary action by a 
minor to enforce his mortgage rights, that he should have previously 


obtained a judicial liquidation of the same; the judgment therefor 
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rendered to serve as the fonndation of the suit. 12 An. 361; 29 An. 
530; 7R.15; 6R.51; 13 An. 508; 19 An. 363; 15 L. 59. It was to 
establish this adjustment of the claims of plaintiffs against their father, 
that a copy of the judgment alleged by them was offered and admitted. 

It is not accompanied by the judicial proceedings or record in which 
it was rendered, which it was necessary, at the same time, to have 
produced. 

The rule is well established, both at common law and in our own 
system, that mutilated records cannot be accepted, to prove an adju- 
dication on a subject matter, more particularly, when such adjudication 
is the basis of the action. 

Says Greenleaf, I, §511: ‘The general rule is, that where a party 
intends to avail himself of a decree as an adjudication upon a subject 
matter, and not merely to prove collaterally that the decree was made, 
he was to show the proceedings upon which the decree was founded.” 

“The whole record,” says Chief Baron Comyns, “ which concerns 
the matter in question, ought to be produced.” 4 Com. Dig., Tit. Ev. _ 
A. 4; see also 2 Philips’ Evid. 138, 139. 

This doctrine was formally incorporated in our system, as far back 
as 8 N.S. 382. 

In the Brown case, 3 An. 594, the Court endorsed the principle 
announced by Greenleaf; see also 2 An. 886; 19 L. 526; 30 An. 29, 
which are in the same sense. 

The philosophy of the law is, that in such cases, the production of 
the proceedings is necessary to show that the judgment was regularly 
obtained, after citation, default, or appearance, upon evidence and not 
on confession, as otherwise, as to third persons at least, the judgment 
may be either a nullity, or such as cannot be cénsidered even as prima 
facie. 3 An. 174: 5 An. 715; H. D. p. 588, (3); 34 An. 31; 2 An. 544, 
885. 

Particularly should the proceedings be adduced when such third 
parties, not connected with the suit in which the judgment was 
rendered, have seriously charged that it was obtained by fraud and 
collusion. It must seem that, under such circumstances, the parties 
relying on such judgment should not only not hesitate, but promptly 
exhibit the entire record for examination and scrutiny. 

This view of the matter dispenses us from considering other bills of 
exception taken by the defendants. 

We have carefully read the petition and the supplemental petition, 
as well as the exceptions filed thereto by the defendants, and are not 
satisfied that the plaintiffs have presented their pretensions with the 
clearness, precision and fulness which the law demands in such cases, 
in order to apprise the defendants, (who are third possessors sought to 


' 
t 
‘ 
% 


MONROE, JUNE, 1882. 


Meyer vs Fountain. 


be held liable under a mortgage, at best, tacit, when they purchased,) 
of the real and certain foundations upon which the plaintiffs predicate 
their claims. We say this merely to justify our decree, which, prac- 
tically, will require a better statement of the plaintiffs’ causes of action 
in a recast proceeding. 

In the absence of the evidence which we require, (the judicial 
record in this case,) the plaintiffs cannot recover. Neither can we 
affirm the judgment rendered in favor of the defendants. 

It is, therefore, ordered, that the judgment appealed from be re- 
versed, and that plaintiffs’ petition be dismissed, as in case of non- 
suit, appellees to pay costs of appeal. 

Mr. Justice Todd recuses himself, having been of counsel. 


No. 1063. 


HERRMAN MEYER vs. Wm. H. Fountain. Jos. Lemir, INTERVENOR. 


An adjudicatee at a tax sale cannot recover, in a petitory action, from purchasers of the same 
property at a judicial succession sale, where no tax deed is recorded at the date of the 
probate sale. 

Tax collectors are bound to deliver a certificate of adjudication, vesting a defeasible title, for 
registry. In case of refusal they can be compelled to issue one. The Auditor's title, 
made two years after the sale, where the property is unredeemed, confers an absolute title 
contirmatory of the previous one by collector. 


Fare from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


R. Richardson and Thos. O. Benton, for Plaintiff and Appellant. 
R. G. Cobb and Boatner & Liddell, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is a petitory action based on a tax sale. The 
defense is, that the property was purchased by Lemle, who is the 
intervenor, at a judicial sale of the succession real estate, there being, 
at the time, no registry of plaintiff’s alleged title; that the defendant 
acquired the land bona fide, and that it is not until after those convey- 
ances had been made, that plaintiff's title was recorded. Froma judg- 
ment against him, the plaintiff has appealed. 

The evidence shows, that on the 11th of March, 1878, Lemle bought 
the land for $430, from the succession of King, act recorded March 23, 
1878; that on the 22d of November, 1879, he sold it to Fountain for 
$600, act recorded same day; that on the 16th of January, 1880, 
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an Auditor’s tax deed was recorded in favor of plaintiff to the land in 
question, as adjudicated to him on Dec. 3d, 1877. The Auditor’s deed 
is dated Dec. 6th, 1879. The adjudication to plaintiff was for $27. He 
values the property at more than $1,000, and claims $620 as rent, in 
_ addition. 

It is apparent that when Lemle purchased the land from the sueces- 
sion of King, he had no notice that it had been previously adjudicated : 
to the plaintiff by the tax collector, and that such is also the case with 
Fountain. 

In order to bind third parties, it is clear that the evidence of the title, 
which plaintiff claims to have acquired at the tax sale, should have 
been recorded, and that, in the absence of such timely registry, his 
pretensions cannot be recognized, unless he can show that he was 
dispensed from such recordation. To accomplish this, he points to 
Act 96 of 1877, Sec. 56, which is to the effect, that tax collectors are 
authorized to give a title to purchasers of property sold in pursuance 
of the Act. It also provides, that if the property sold is movable, the 
delivery shall be made at once, but if it consists of real estate, the 
delivery shall take place only on the expiration of the time fixed for 
the redemption of the same. 

From the terms and tenor of this Section, the plaintiff argues, that as 
the law does not require vain things, and as it was impossible for him 
to have obtained a title to the land before the expiration of the redemp- 
tion delay, viz: two years, it was beyond human power to have put 
any written evidence of record previous to the judicial sale. 

We do not read the law in the same light. It first authorizes tax 
collectors to give a title to purchasers at tax sales, and next authorizes 
delivery of the property, and regulates the time at which it is to take 
place : at once, when movable ; two years afterwards, if immovable and 
unredeemed. 

The collector, on receiving the price, was bound to give a certificate 
or proces verbal of adjudication to the purchaser, conferring on him a 
defeasible title. In case of refusal, he could have been compelled to 
do so by process of law. The very receipt which he probably gave, 
with mention of price and description, could have proved as a valid 
substitution. Either could and should have been recorded. The deed 
or title made by the Auditor is intended to be a confirmation of that 

“issued by the collector, and to vest a permanent or absolute ownership 
in the purchaser, positis ponendis. 

An adjudicatee at a sheriff’s sale is placed in no better predicament. 
C. C. 2266; 21 An. 591; 22 An. 113; 1 An. 249; 3 R. 160; 11 L. 490; 2 
R. 378 ; 32 An. 927, 1012. 

Judgment affirmed with costs. 
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Edwards vs. White. 


No. 1062. 


Joun D. Epwarps vs. J. T. WHITE. 


In an action to rescind a sale, based exclusively on the failure of the vendee to pay the last 
of two inst ]lments of the price, and when the debt due for the prior unpaid instalment 
has been extinguished by the voluntary remission of the vendor, the action is only 

barred by ten years from date of default in payment of the last instalment. 


PPEAL from the Third Distriet Court, Parish of Union. Gra- 
ham, J. 


Ramsey & Everett, for Plaintiff and Appellant : 


In a suit to rescind a sale for the non-payment of the latter of two instalments, the prescrip- 
tion applicable to defeat the action on the note for the first instalment cannot be supplied 
in bar of an action on the note for the last instalment. if the first note was extinguished 
and remitted at the time suit was instituted upon the last note. 

The plea of prescription, while a legal plea, is of strict law; it is never presumed; it cannot 
be supplied; and he who makes the plea must show clearly that he is within the pale of 
the law which grants him relief under it 11 An. 511. 


Rutland & Kilgore, for Defendant and Appellee. 


Motion TO 
The opinion of the Court was delivered by 
Fenner, J.- Plaintiff sues for the resolution of the sale of the land 

on the ground of non-payment of the price, and for fruits of said 

property at the rate of $150 per annum from date of sale, more than 
ten years. 

The property is valued at $800. 

The ground of the motion to dismiss is, that the claim for fruits is 
manifestly fictitious and unsupported by evidence. 

There can be no doubt, that in the event of success, in his demand 
for resolution of the sale, plaintiff would be entitled to fruits of the 
property from date of sale, at least, if he had received such fruits. 
Derepas vs. Shallus, 15 La. 371; Boner vs. Mahle, 3 An. 600. 

Therefore, the claim for such fruits cannot be considered as abso- 
lutely unreal or fictitious, and the mere failure to prove them would 
simply authorize a judgment of non-suit. Motion denied. 


On THE MERITS. 


On July 19th, 1870, plaintiff sold the land to the defendant for the 
price of $800, represented by two promissory notes, one for $400, fall- 
ing due January Ist, 1871, and the other for like amount, falling due 
January Ist, 1872. Neither were ever paid. In September, 1881, 
plaintiff voluntarily remitted the debt due on the first note, and re- 
turned it to defendant. He then brought his action to resolve the sale, 
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not for non-payment of the entire price, but exclusively for non- 
payment of that portion represented by the second note. 

The prescription of ten years is pleaded, and the question presented 
is, whether prescriptive term is to be counted from the maturity of 
the first instalment of the price, or only from the maturity of the 
second instalment, the failure to pay which is the sole breach of the 
resolutory condition alleged as the basis of the action. 

In the case of George vs. Knox, 23 An. 354, which was a suit for 
resolution, on the ground of non-payment of several instalments of 
the price, the Court held that the right of action accrued on the failure 
to pay the earliest instalment, and that the prescriptive term dated 
from that moment.’ 

We are not now called upon to pass an opinion upon the correctness 
of that decision, because the case before us is different from it. In 
that case, Mr. Justice Wyly delivered a vigorous dissenting opinion, in 
the course of which he said: ‘ Suppose the plaintiff, anticipating the 
present ruling, had made a voluntary remission of the note maturing 
March Ist, 1858, which would have discharged it, and then demanded 
the rescission on the other notes to which the prescription of ten years 
was not applicable, could the action have been defeated by the plea of 
prescription? Certainly not.” This is the precise course taken by the 
plaintiff herein, and we think Juge Wyly’s opinion that, in such case, 
the prescription is only counted from the default on the unextinguished 
note, is clearly correct. 

What is the resolutory condition implied in the synallagmatic con-. 
tract of sale? It is, that if either party shall fail to comply with his 

obligations under the contract, the other has the option of claiming 
the rescission of the contract. The obligation of the vendee in this 
case was to pay $400 on Ist January, 1871, and $400 on Ist January, 
1872. On failure to pay the first instalment, plaintiff’s right of 
action to rescind undoubtedly accrued, but he was not bound 
to exercise it, and had the unquestioned right to condone that 
breach of obligation and to renounce the right of action arising 
therefrom; and this he has unquestionably done in this case. 
Payment of that instalment by the vendee, at any time, would un- 
doubtedly extinguish plaintiff’s right of action for breach of condition 
in not paying it when due; and so the extinguishment of the obligation 
in any other mode, with the consent of the vendor, must have the 
same effect. After such extinguishment, no right of action to rescind 
remains in the vendor, except the right arising from the failure to pay 
the second instalment, and that action necessarily dates from the date 
of failure. 
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State vs. Welsch and Webster. 


The distinction between the two cases is substantial. Had plaintiff 
not remitted the first note, and based his action on the failure to pay 
both instalments, the defendant could only have defeated the action 
(if not prescribed) by paying the whole amount of the unpaid price. 
But now, by paying at any time before judgment, the last instalment 
only, he could have put an end to the action of plaintiff and perfected 
his title to the property. 2 Delvincourt, p. 17, Not. 5 on C. N. 
Art. 1657. 

We must regard the present action as arising from, and based ex- 
¢clusively on the breach of condition, resulting from default in payment 
of the last instalment, and only prescribed by ten years from that 
date, which had not expired when this suit was brought. As said 
before, we have no occasion to affirm or deny the correctness of the 
decisions relied on by defendant. 

It is, therefore, ordered, that the judgment appealed from be annulled, 
avoided and reversed, and it is now adjudged and decreed, that plain- 
tiff have judgment against defendant dissolving, rescinding and setting 
aside the sale of the land described in the petition, and decreeing that 
plaintiff is entitled to the possession and ownership of said land, and 
that plaintiff’s claim for fruits be dismissed as in care of non-suit. 
Defendant and appellee to pay costs in both Courts. 


No. 1041. 


Tue State or LovisiANA Vs. EPHRAIM WELSCH AND DANIEL 
WEBSTER. 


The District Judge has, in the selection of jurors, a discretionary 
power, which should be trusted to a great extent, and his ruling in 
such matters should not be disturbed unless manifestly erroneous. 

The Judge may have referred to a witness of the defendants asa 
willing witness, in ruling over a point of evidence, in the trial of the 
case, without thereby violating the principle that the Court must not 


comment upon the facts before the jury. 


PPEAL from the Fifth District Court, Parish of Richland. Bich- 
ardson, J. 


F. G. Hudson, District Attorney, for the State, Appellee. 
W. N. Potts and C. J. Boatner, for Defendants and Appellants. 


The opinion of the Court was delivered by Topp, J. 
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Thompson & Co. vs. Freeman et al. 


No. 1066. 


W. B. Tuompson & Co. vs. T. J. FREEMAN ET AL. 


1. The Articles of the Code, establishing a presumption of fraud against contracts entered 
into between an insolvent debtor and his creditor, or other person having knowledge of his 
insolvent circamstances, do not constitute such insolvency and knowledge, as the only 
grounds upon which contracts in fraud of creditors may be revoked, and do not exclude 
other evidence of fraud and collusion, and do not control the broad principle established 
by the Code, that every contract may be the object of the revocatory action, which was 
made with the common purpose, on the part of both parties thereto, of defrauding creditors, 
and which actually does injure and defraud them. ; 

2. _ Transfers made by the husband, in satisfaction of genuine paraphernal claims of the wife, 
are excepted from the general rules governing the revocatory action. Attirming 33 An. 532; 
30 An. 745; 8 An. 485. 


PPEAL from the Third District Court, Parish of Union. Gra- 
ham. J. 


Ramsey & Everett, for Plaintiffs and Appellees. 
Rutland & Kilgore, for Defendants and Appellants: 


A sale made to one not a creditor, by an insolvent debtor, is not presumed to be fraudulent, 
and in an action to annul it, the burthen of proof is on the party attacking it. 6 N.538. 

A merchant in failing circumstances and under protest may sell his property to a bona fide 
purchaser. 22 L. 260. 

A debtor on the eve of insolvency may make a cash sale of movables. 12 L. 308. 

A debtor may intend fraud to his creditors by selling his property, yet his vendee must be a 
party to the fraud to set the sale aside. 26 An. 467. 

But fraud is never presumed—it must be proved with legal certainty. 18 An. 123. 

Good faith in contracts is always presumed—the onus of proof ison him who alleges bad faith. 
24 An, 299. ; 

To annul a sale on the ground that it was made in fraud of creditors, it must appear that the 
purchaser knew of the insolvency of the seller and bought with the intent to assist him to 
defraud his creditors when the sale was made for an adequate price, which was paid in 
whole or in part. Chas. and Wm. Bastian vs. L. H. Christesen et al—lately decided in 
New Orleans. 


The opinion of the Court was delivered by 

FENNER, J. This is an action by plaintiffs, creditors of T. J. Free- 
man, to recover judgment against him for their debt, and at the same 
time, to revoke certain contracts by which his property was conveyed 
to his son-in-law, J. C. Pryor, and to his wife, who are both made 
parties defendant. 

There was judgment in the lower court, in favor of plaintiffs, against 
the defendant for a less amount than was claimed, and revoking the 
conveyance of property to Pryor, but rejecting the demand in revoca- 
tion of the conveyance to the wife, Mrs. Freeman. 

Plaintiffs, Pryor and Freeman, have all appealed. 
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F Thompson & Co. vs. Freeman et al. 


I. 


Plaintiffs complain of the reduction made in their claim against 
defendant. Plaintiffs held two notes of defendant, and also an open 
accountagainst him, arising out of transactions prior to 1881. Defendant 
shipped them certain produce, the proceeds of which were applied by 
plaintiffs to the liquidation of the account, and the surplus was credited 
on the notes. They sued in this action, on the notes, for the balance 
due thereon. 

The answer was a general denial. 

The Judge held that the credits due defendant should have been 
imputed first to the notes, as the most onerous debt. This decision 
might have been correct, had such defense been pleaded. But under 
the general denial, and in absence of special plea, defendant could not 
claim that the notes had been extinguished by payment. The plaintiffs 
were entitled to judgment for the amount claimed as due on the notes, 
with interest thereon at 8 per cent., as stipulated in said notes, and the 
judgment must be amended accordingly. 


II. 


Plaintiffs complain of the judgment, in so far as it rejects their 
demand to revoke the conveyance to Mrs. Freeman ; and Freeman and 


Pryor complain of the revocation of the conveyance to the latter. 

The conveyances are attacked as having been made in fraud of 
creditors. The facts are as follows: 

Freeman was conducting a planting and mercantile business in the 
Parish of Union. Pryor had married his only daughter about three 
years previously, and, from the date of his marriage, had lived with 
his father-in-law, and had acted as his clerk in his store, and had 
assisted him on the farm. 

Freeman had, for several years, been doing business with plaintiffs, 
as his commission merchants; and, at the end of the year 1880, was 
considerably in arrears to them. In the spring of 1881, he visited them 
in New Orleans, for the purpose of securing advances for the current 
year. Although plaintiffs were reluctant to grant them, yet upon 
Freeman’s representations as to his property, and as to his crop pros- 
pects, and especially upon his assurance that he was free from debt 
and owed not a dollar to any one except plaintiffs, the latter consented, 
and Freeman immediately received from them advances and supplies 
to a large amount. . 

Very shortly afier his return home, he executed a donation inter vivos 
in favor of his daughter, Mrs. Pryor, of nearly the whole of his tangible 
property, except about 160 acres of land and some personal property, 


which, on the same day, he set apart and recorded as a homestead 
125 
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claim. Directly afterwards, he sold out to Pryor the goods and mer- 
chandise of his store, together with a lot of notes and accounts, for 
#1400. He subsequently transferred to Pryor another lot of notes and 
accounts, and seven horses and mules, for $800 ; and, then, to complete 
all, transferred to Pryor his entire crop of 1881, in consideration of 
Pryor’s giving himself and wife a living during the year. 

Yale & Bowling, creditors of Freeman, getting wind of these trans- 
actions, brought suit to annul the donation to his daughter. Judg- 
ment was rendered annulling the same, and, on appeal to the Cireuit 
Court, was affirmed. 

Immediately on the rendition of this last judgment, Mrs. Pryor, aided 
by her husband, executed a notarial retrocession to Freeman of all the 
property which had been donated to her; and, on the same day, Free- 
man executed, in favor of his wife, a transfer of that property, (or most 
of it) together with the property which he had previously set apart as 
a homestead, in settlement, as claimed, of a debt due her on account 
of her paraphernal funds received and used by him: 

As a result of these flagitious transactions, Freeman stood before the 
world stripped of all his valuable property, worth not less than $8,000, 
with only $2,200 in money supposed to have heen received from Pryor, 
which, if it had been paid and had not been spent, was in his pocket 
and beyond the reach of his creditors, while the whole of his property 
remains in the possession of his own family. Even counting the 
$2,290 as paid and remaining in his possession, he is left an undoubted 
insolvent, and without means sufficient to pay his debts. 

We will not waste breath in detailing the consideration (forcibly 
stated in the opinion of the Judge a quo) supporting the self-evident 
conclusion from the above facts, that these transactions, from begin- 
ning to end, were conceived and executed with the sole and obvious 
purpose of committing a fraud upon the rights of creditors; that both 
Pryor and Mrs. Freeman must have been cognizant of this transparent 
purpose ; and, indeed, that it was a collusive scheme in which all the 
parties participated to effect this*’unlawful purpose. 

Pryor’s defense is confined to faint denials that he knew of the insol- 
vency of Freeman. He does not expressly deny that he knew of the 
purpose to defeat Freeman’s creditors. The question of Freeman’s 
anterior insolvency vel non is of minor consequence. It is sufficient to 
know that the effect of these transactions is to make him insolvent, and 
to defraud his creditors. : 

It is a mistake to suppose that insolvency of the debtor and know]- 
edge thereof by the party with whom he contracts, constitute the sole 
ground upon which contracts can be annulled for fraud upon the rights 
of creditors. General dicta to that effect, found in decisions, are appli- 
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cable to the cases in which they are uttered, when the parties are 
merely preferred creditors, or where insolvency and knowledge thereof 
were the grounds upon which the charge of fraud was based. In such 
cases, of course, the insolvency and knowledge are essential elements 
of proof. But it is well settled, that “the debtor’s property being the 
common pledge of his creditors, every act, device or machination, by 
which they are prejudiced, may form the subject of the revocatory 
action,” referring, of course, to ‘‘ acts, devices and machinations,” to 
the fraudulent purpose of which the third persons were parties. Fen- 
nessey vs. Gonsoulin, 11 La. 424; Hempkin vs. Bowman, 16 La. 367 ; 
Barker vs. Phillips, 11 Rob. 190; Stone vs. Kidder, 6 An. 552. 

In another case, the correct principle, patent on the face of the 
Articles of the Code, was more distinctly announced, as follows : 

“Tt is contended that the defendant, Beaman, was not a creditor, 
and that he is not shown to have had knowledge of the failing cireum- 
stances of the vendors. We cousider this Article 1979, (Rev. C. 1985) 
as merely establishing a presumption against the contract, whenever it 
is first shown that the obligee knew of the discomfiture of the obligor, 
and when, being a creditor, he gains an advantage over other creditors. 
But it does not exclude other evidence of fraud and collusion, and does 
not control the broad principle established by the Code, that every 
contract may be an object of the revocatory action which was made in 
fraud of the rights of creditors.” Rhodes vs. Beaman, 10 La. 369. 

Therefore, when satisfied, as we are in the present case, that the 
contract was made in execution of a collusive purpose between the 
parties to defraud and defeat creditors, and when the direct result of 
the contract is to leave the obligor insolvent, and actually to defeat 
creditors, we will not hesitate to frustratessuch schemes by anuulling 
the contract. 

We confirm the conclusions reached by the District Judge, that the 
contracts with Pryor were fraudulent, within the spirit and meaning of 
the Articles, and that plaintiffs were entitled to have them revoked. 

The case of Mrs. Freeman, however, presents different features. 

The transfer to her purports to have been made in satisfaction of her 
paraphernal claims, and the jurisprudence is settled that such transfers 
are not subject to the ordinary rules governing the revocatory action, 
and that neither the pecuniary embarrassment nor the actual insol- 
vency of the husband, nor injury to the rights of creditors, present any 
obstacle to bona fide transfers in satisfaction of such claims, when shown 
to be real and genuine. The reasons for this distinction are well 
stated in the following cases: Levi vs. Morgan, 33 An. 536; Lehman vs. 
Levy, 30 An. 745: Judice vs. Neda, 8 An. 435. 


995 
for 
und 
lete 
of 
ns- 
dg- 
nit 
led 
the 
ee- 
ost 
as 
unt | 
the 
00, | 
‘or, | 
ket | 
rty | 
the | 
ted | 
bly 
ant 
in- 
us 
oth 
nt | 
the 
ol- 
the 
n’s 
to 
nd 
wl- 
ole 
hts 


SUPREME COURT OF LOUISIANA, 


Thompson & Co. vs. Freeman et al. 


' And, although we believe that the purpose of the transfer, at the 
time when made, was to give her a preference over other creditors, yet 
if the parties had the legal right to make the transfer, the injury to 
creditors is damnum absque injuria. 

It devolved, however, on the defendants to establish the reality of 
the paraphernal claims alleged to have been satisfied by the transfer. 

For this purpose they offered to introduce in evidence what pur- 
ported to be the original record in the succession of Isaac and Sarah 
Cole, which belonged to the Court of the Parish of Ouachita, outside 
of the District presided over by the Judge a quo. Counsel for plaintiff 
objected to the introduction of these papers, on the ground that they 
were not authenticated, and that there was no proof that they were the 
originals which they were claimed to be. The Judge overruled this 
objection. We find no proof in the record to establish the genuineness 
of the papers, and we think, under the circumstances, the Judge erred 
in overruling the objection. Certified copies of the record should have 
been produced, or, at least, some official certificate or other proof, to 
establish that the papers were what they purported to be. A contrary 
rule would open the door to fraudulent substitution of papers. See 
Act No. 43, E. 8. 1870; 1 Greenleaf Ev. § 502. 

We do not feel justified, however, on this ground, to decide the case 
against Mrs. Freeman. Non constat, that the Judge, if he had decided 
this record to be inadmissible, might not have afforded the defendant 
time to produce proper evidence. 

The case, as to Mrs. Freeman, must be remanded. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be amended as to the amount which defendant, T. J. Freeman, is 
condemned to pay to plaintiffs, so as to make said amount as follows, 
to-wit: the sum of $1,214.12, with interest at 8 per cent. per annum 
thereon, from June 7th, 1881, and the furthersum of $1,785.51, with five 
per cent. per annum interest. on $1,649.46, from July Ist, 1881, and on 
$122.10 from January 4th, 1882; that so much of said judgment as 
rejects the demand of plaintiffs to have the transfer from T. J. Freeman 
to his wife declared null, be annulled, avoided and reversed. That 
said judgment, in all other respects, and as amended hereby, be 
affirmed ; and that as to the claim for nullity of the transfer from Free- 
man to his wife, the cause be remanded to the lower court for further 
proceedings according to law; costs of this appeal to be paid by 
defendants. 


MONROE, JUNE, 1882. 


Bracey vs. McGuire, Sheriff, et al. Toler vs. Bunch. 


No. 1053. 


Mrs. Lovisa C. Bracey AND HusBanp vs. J. E. McGuire, 
SHERIFF, ET AL. 


A party signing a twelve months’ bond is not permitted, when ex- 
ecution issues thereon, under Article 720, C. P., to arrest the writ, on 
the ground that there was no seizure, advertisement and sale of the 
property in the case in which the bond was furnished, the bond re- 
citing that all the requirements of the law had been complied with. 
By signing the bond, such party has cured all the irregularities, if any 
existed. 7 An. 542; 12 Rob. 209; 9 Rob. 185; 34 An. 205. 

Oral testimony is not admissible to contradict a written contract by 
the parties thereto, unless under charges of error, fraud, want of con- 
sideration, and the like. C. C. 2276, 1819; Greenleaf, Vol. I, § 284. 


F gpronee from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


R. G. Cobb, for Plaintiffs and Appellants. 
R. Richardson and Thos. O. Benton, for Defendants and Appellees. 


The opinion of the Court was delivered by BERMUDEZ, C. J. 


No. 1038. 
P. H. ToLer vs. Mrs. M. D. Buncn anp HvUsBAND. 


A joint proprietor is not liable to his co-owner for rent, on account 
of the occupancy of the land, in the absence of any contract of lease, 
and where such proprietor cultivates not more than his interest of the 
land, without objection from the other co-owner. But such co-owner 
is not liable for improvements made by the other proprietor, except 
such as are necessary for repairs or the preservation of the property. 
23 An. 150; 33 An. 297. 


| en from the Fifth District Court, Parish of Richland. Rich- 
ardson, J. 


Potts & Hudson, for Plaintiff and Appellee. . 
R. Ray and Boatner & Liddell, for Defendant and Appellant. 


The opinion of the Court was delivered by Topp, J. 


997 
the 
yet 
y of 
sfer. 
pur- 
rah 
side 
ntiff 
hey 
the 
this 
ave 
to 
ary 
ASE 
ded 
lant 
1, is 
we, 
um 
five 
on 
as 
nan 
hat | 
be 
her 


SUPREME COURT OF LOUISIANA, 


Mitchell, Tutor, et al. vs. Logan, Sheriff, et al. 


No. 1054. 
J. H. Tutor, AL. vs. W. S. LOGAN, SHERIFF, ET AL. 


Notes executed by a stockholder of the Citizens’ Bank to represent a stock loan, identified 
by authentic act with the original stock mortgage, are fully secured by the stock mort” 
gage, which is binding as a loan mortgage, even on third parties, without an inscription of 
the new actin the proper office. 

The failure, neglect or refusal of a stockholder of that Bank to pay the stipulated instalment 
and interest on his loan when due, operates of itself a forfeiture of his right to renew his 
stock loan note, which thence becomes due and exigible, according to law, iv capital and 
interest of ten per cent. 

An order of seizure and sale is not a judgment in the legal sense of the term. 

Its only element, in common with a judgment, is the fact of its being liable to be reviewed on 


appeal. 


ee from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


R. G. Cobb and R. Richardson, for Plaintiffs and Appellants : 


The clerk has no power to vary or change the terms of an order of the Judge, in an order 
of seizure and sale, in the writ issued by him to the sheriff, under such order, directing the 
sale of the mortgaged property. He can neither increase or diminish the quantity of land 
or other property ordered to be sold, nor amount of money decreed to be due by the Judge. 
The clerk is merely a ministerial officer. 

An order of seizure and sale granted by the Judge, directing the sale of property, described 
as 1340 and 46-100 acres, on O. river, mortgaged by D., and otherland situated at juncticn 
of bayous B. and DeS., 15 miles distant, mortgaged by D. & B., a planting partnership 
owning and working land and slaves, for a different and unconnected matters and purposes, 
in globo, to pay different debts, is illegal. 

That where there are two mortgages executed, one by an individual and the other by # 
partnership, of whom said individual is a member, to the Citizens’ Bank, to secure stock 
subscriptions, said mortgage, being entirely independent of and unconnected with each 
other, the Bank cannot consolidate the indebtedness resulting from loans made under 
separate pledges of stock issued to the individual and partnership, in a proceeding against 
the individual. Different orders of sale must issue on the different mortgages. C. P, 
732, et seq. 

Prescription of 10 years runs against a judgment in favor of the Citizens’ Bank, resulting 
from an order of seizure and sale duly signed and notice served, grauted on petition with 
notes attached, and if said period elapse without executing or reviving the judgment, no 
new order or judgment can be rendered on same notes for same debt. C.C. 3547; 12 M. 
696; 6 An. 447. 

. There is nothing in the charter of the Citizens’ Bank, or acts amendatory thereof, that 

exempts them from pursuing the same formalities in obtaining and executing orders of 
sale on the mortgaged property of their subscribers, that others are compelled to follow. 
When notes are given to the Bank for loans under a mortgage given for stock subscription, 
but at subsequent dates, and said notes or obligations are not recorded in the parish where 
the property is situated, nor an} authentic act showing the amount of loans, third posses- 
sors and owners of the mortgagéd property will only be affected by the stock mortgage for 
contributions on stock. 7 

Where the stock subscriber and loan debtor was a resident within the Confederate lines 
from 1861 till cessation of hostilities, the Bank could not capitalize the whole debt and 
charge interest at 10 per cent. from last payment, under 1ith Section of Charter. Such 
capitalization can only take plage after judicial demand by the Bank for payment. 
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MONROE, JUNE, 1882. 


Mitchell, Tutor, et al. vs. Logan, Sheriff, et al. 


F. P. Stubbs, for Defendants and Appellees : 


1. Under the charter of the Citizens’ Bank and the mortgage contracts, the failure to meet 
the instalments of stock notes as they matured, places the debtor in default, and the 
whole loan becomes exigible, with 10 per cent. interest from that date. Sec. 24, 11. 

. Any payments thereafter made are imputable to the interest, and nothing to the principal, 
until the entire interest is discharged. 

. Two distinct tracts being mortgaged to secure the stock notes, one for all of them and the 
other for only a portion, that bound for the whole may be first seized and sold for the debt 
and without seizing the other. The mortgagor cannot complain that only a part of the 
mortgaged property was seized. 3 La. 234. 

. Executory process is not properly a suit, but merely the aid of judicial power to give force 
and effect to what is equivalent to a judgment confessed, aud an order of seizure and sale 
is not a judgment in the true and legl sense of the term. 16 La. 254; 13 An. 256; 18 
An. 186. 


The opinion of the Court was delivered by 

Pocut, J. Plaintiffs, as third possessors of several tracts of land, 
formerly part of a larger tract owned by 8S. W. Downs, are seeking, by 
injunction, to arrest the sale of their property, seized under executory 
process at the instance of the Citizens’ Bank, under a stock loan mort- 
gage, granted by said Downs, when he was the owner of said large 
tract of land. 

In the case of the Citizens’ Bank vs. S. W. Downs et al., in which 
the order of seizure and sale complained of issued in March, 1879, the 
plaintiffs in this suit, defendants in the other, had taken an appeal to 
this Court, which maintained the executory process, in an elaborate 
opinion, in which is found a full and complete statement of facts, and 
a history of the claim urged by the Citizens’ Bank, under the law which 
incorporated that institution, and endowed it with unusual powers and 
prerogatives. 

That opinion, rendered in 1879, by our immediate predecessors, to 
be found in the Opinion Book of the Court at this place, p. 536, has 
been of great assistance to us in the consideration and determination 
of the numerous points raised in the present case, which are ten in 
number, and are substantially as follows: 

1. That there were two tracts mortgaged, viz: that owned by them, 
the original Downs’ Home Place and the Island Place; that both were 
described in the Bank’s petition for the order of seizure and sale, and 
227 shares of stock, alleged to be pledged, and that the clerk, in the 
writ, had only directed the seizure and sale of the Downs’ Home Place, 
and 170 shares of the stock. 

2. They deny that there is or ever has been any mortgage to secure 
the six notes, bonds or obligations, or that said mortgage has ever been 
registered in Ouachita; and that if any such mortgage exists, they are 
third possessors without notice, and not bound. 

3. That the notes are only an ordinary debt of Gen. Downs. 
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SUPREME COURT OF LOUISIANA, 


Mitchell, Tutor, et al. vs. Logan, Sheriff, et al. 


4. No writ of seizure and sale can issue on a stock mortgage. 
5. By permitting the sale of the Arpen Tract, a part of the Island 
property originally mortgaged, they released all the other property 
from liability for their claims. 

6. That one-half the loan was secured by the mortgages on the 
Downs’ Home property, and that has been long since extinguished by 
Downs’ payments. 

7. That the Bank had no right to declare Downs in default, and 
charge him with ten per cent., etc.; that Downs was in the Confederate 
lines, ete. 

8. That it was merged into judgment in 1863, and prescribed by ten 
years. 

9. That the clerk had no right to change the terms of the writ from 
the order of seizure and sale, and direct less to be seized than the Judge 
had ordered. 

10. Prescription against the calls due in 1873, 1876 and 1878. of three, 
five and ten years. 

First and Ninth. The first and ninth grounds, presenting one and the 
same point, will be considered together. 

The record-shows, that by means of two different contracts. Downs 
acquired two hundred and twenty-five shares of the Citizens’ Bank 
stock, and that in another act, by himself and his planting partner, he 
acquired seventy-five more shares; that the stock purchased by him 
individually, was secured by mortgage on the property now owned by 
plaintiffs in this suit, and the other stock was secured on other lands 
owned by the partnership. After the dissolution of the partnership, 
Downs remained the owner of 300 shares, of which 225 were secured on 
his Home Place, and the balance, (75) on the former partnership 
property, known as the Island property. 

Under the charter of the Bank, and as amended by subsequent legis- 
lation, his shares were reduced to 227, affecting his property in the 
proportion of one-fourth on the Island Place, and three-fourths on the 
Home Place. 

During the years 1837, 1833 and 1839, while Downs owned 243 shares 
of stock, he exercised his right, under the charter, of obtaining loans 
from the Bank, which loans aggregated the sum of $11,190, represented 
by six notes of various amounts, and which were, by payments, con- 
formably to the charter, reduced to $5,818.60, to enforce the payment 
of which balance the executory process herein enjoined was resorted to 
by the Bank. 

Under the law, the contract and the charter, the Bank was entitled 
to the seizure of all the tracts of land subject to its mortgage, as 
ordered in the order of seizure and sale, and as decided by our imme- 
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Mitchell, Tutor, et al. vs. Logan, Sheriff, et al. 


diate predecessors, in the decision on the appeal above referred to. 
Holding such an order, a seizing creditor has the undoubted legal right 
to direct and control its execution, and to restrict the first levy to a 
portion only of the lands ordered to be seized by the order of the Judge. 

If Downs were living, and yet the owner of these several tracts of 
land, he certainly could not complain that all of the mortgaged prop- 
erty had not been seized. Gaiennie vs. Questi, 3 La. 434. 

It is difficult to conceive what greater rights have been acquired by 
the present owners, holding under his titles, subject to the mortgages 
existing previous to their purchase. 

The objection that the seized debtors are not given all the credits to 
which they claim to be entitled, cannot justify an injunction of the 
entire seizure, especially as the evidence fails to show, to our satisfac- 
tion, that the seizing creditor had failed to allow them credit for all 
sums paid by their vendor and his author. 

The act of the clerk, in compliance with the seizing creditor’s request, 
in directing the sheriff to seize less property than the order of seizure 
and sale called for, cannot be considered as an attempt to alter or 
_ change the order of the Judge, and is far from presenting an instance 
of “a monstrous usurpation of authority,” as charged by plaintiffs’ 
counsel. In so doing, the clerk merely carried out the legal intention 
of the seizing creditor. 

Second. Under the charter of the Bank, it is specially stipulated that 
the stock mortgage required of all the shareholders, shall stand as full 
security for the loan or loans, and the interest thereon, which stock- 
holders may obtain from the institution; and hence, it required no 
special act of mortgage to create the contemrlated security for stock 
loan notes, which were, by notarial act, identified with the original act 
of stock mortgage. 

It is now judicially settled, that the inscription of the act or acts of 
mortgage, in which it was stipulated that the stockholder shall be 
entitled to a credit equal to one-half of the total amount of his stock, 
is sufficient to create the loan mortgage, even as to third parties. 
Charter, Sec. 11; 2 An. 249; 3 An. 112, 663. 

Third. The notes executed by Downs, under those circumstances, 
became, for those reasons, stock loan notes, and are secured by the 
mortgage stipulated in the charter; and it is, therefore, erroneous to 
charge that they were ordinary debts of Downs. 

Fourth. We know of no law which deprives the corporation holding 
stock, or stock loan mortgages, represented by notes, identified by 
authentic acts, with a previous authentic act of mortgage, of the 


benefit of the law authorizing executory process, in the enforcement of 
126 
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a claim secured by an act importing a confession of judgment. Hence, 
we see no merit in this objection. 

Fifth It appears from the record, that the “ Arpen Tract” was for- 
merly owned by the planting partnership of Downs & Brigham, and 
that it was included in the mortgage to secure the stock purchased by 
said partnership. 

In the cases of Rind vs. Fluker, 22 An. 482,and of the Citizens’ Bank - 
vs. Fluker, 23 An. 567, we are informed that the stock loan mortgage 
of 1839; affecting this tract of land, was extinguished quoad this 
tract, by a judicial sale made at the instance of the Bank, at which sale 
the property brought a price exceeding the amount of the loan as it 
then stood. We are at a loss, therefore, to conceive how the Bank, in 
renouncing a claim extinguished under the law, could be construed 
as thus releasing all the other property mortgaged in its favor for the 
security of its claims. This point is reviewed and fully disposed of in 
the case quoted from Opinion Book, p. 536. 

Sixth. A mere inspection of the notes in suit, discloses the fact that 
the payment of all six was secured by mortgage on Downs’ Home 
Place, and that three of them were additionally secured by mortgage . 
on the Island Place. Hence, plaintiffs are manifestly in error in 
asserting that only half of the loan was secured on the lands which they 
now hold. 

Seventh. Under the charter of the Bank, Sec. 11, it was expressly 
provided, that if any debtor, under a stock loan, should fail, or neglect, 
or refuse to pay the proportion of the capital and interest, as the 
same should become due and payable, then and in that case, the 
whole debt, capital and interest, may be considered as due, and pay- 
ment thereof demanded and enforced according to law ; and by Section 
24, ten per cent. on the loan was the rate of interest fixed; and itis - 
elementary that this law was a part of Downs’ contract with the corpo- 
ration. Hence, on the first of January, 1862, at the maturity of his 
loan notes, his failure to pay the stipulated instalment and interest, 
operated, of itself, a forfeiture of his right to renew under the charter. 

The argument that, by reason of the possession of New Orleans by 
the United States military authorities, which, as history informs us, 
occurred only at the end of April, 1862, cut off communication between 
‘that city and the Parish of Ouachita, then under Confederate oceupa- 
tion, is evidently not serious, and is refuted by a mere statement of the 
‘proposition. 

Eighth. The objection, that by exeeutory process issued on this claim 
‘in September, 1868, not followed by execution until the present order 
was granted in March, 1879, the stock loan was merged into a judgment, 
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by reason of which it was extinguished by the prescription of ten 
years, involves the proposition that an order of seizure and sale is a 
judgment in the full and legal sense of the term. It would be difficult 
to conceive of a more absolute legal fallacy, and an examination of the 
authorities cited in its support by plaintiffs’ counsel, satisfies us that 
this legal heresy finds no foundation in our jurisprudence. 12 M. 695; 
2N. 8. 32; 6 An. 446, 

To the assertion that “every element of a judgment enters into the 
executory process,” the legal mind suggests a ready and easy answer: 
that the executory process lacks the following elements of a judgment: 

1. Itis not preceded by citation, the foundation of a judgment. 

2. It creates no issue. 

3. It decides no issue, and requires no answer or no default. 

4. It adjudicates to the plaintiff no right which is not secured by 
his notarial act, nor deprives him of any thus secured. 

5. Its inscription in the mortgage office will, therefore, operate no 
judicial mortgage. ° 

6. Ifthe property mortgaged, and seized and #ld under it, does not 
bring a price sufficient to satisfy the amount of the claim, the creditor 
cannot issue execution on such balance without first obtaining judgment 
thereon, contradictorily with his debtor. 

7. It cannot support the plea of res judicata or lis pendens. 

Other differences could be enumerated, but it would be an idle task, 
as we consider the point well settled in our jurisprudence, which recog- 
nizes in such orders but one element of a judgment, namely, the right 
of appeal, which can be taken either from the order of the Judge or 
from his refusal to grant the process. 16 La. 254, Harvard vs. Voor- 
hies ; 13 An. 256, Riley vs. Christie; 28 An. 186, Rousseau vs. Bour- 
geois ; 32 An. 977, State ex rel. Wise vs. Taylor, Judge. 

We, therefore, conclude that the ten year prescription on judgments 
cannot avail plaintiffs in this case. 

The plea of prescription of three and five years to the contributions 
called for under acts of the legislature, seems to be abandoned on 
appeal, and is absolutely untenable, under the amendments to the 
charter. 

After an exhaustive investigation of the evidence, and a mature con- 
sideration of the numerous obstacles interposed by plaintiffs to the 
collection by the Bank of a just and valid claim, protected by equity 
as well aslaw, we reach the conclusion that the judgment of the 
District Court, dissolving the injunction sued out by plaintiffs in this 
case, is righteous, legal and correct. 

Judgment affirmed, 
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SUPREME COURT OF LOUISIANA, 


Nesom vs. Weis et al. 


On APPLICATION FOR REHEARING. 

Topp, J. The objection to the alteration by the clerk of the order 
of seizure and sale, in the particular of allowing the taxes in dimina- 
tion of the credits admitted in the order, cannot be considered under 
the pleadings, which do not set up this objection as a ground of 
injunction. 

The complaint in the petition to the action of the clerk, under the 
instruction of the Bank’s attorney, was in reducing the amount of 
property to be seized. This point, too, was barely and obscurely 
referred to, even in the original brief of plaintiffs, and not at all in the 
brief of defendants, which indicates that it had not been asserted or 
relied on in the lower court. 

All other points, referred to in this application, were disposed of in 
our original opinion, which we see no reason to change. 

Rehearing refused. 


No. 1037, 


Heirs oF THomMas NEsom vs. JULIUS WEIS ET AL. 


A sale of succession property, prayed for in order to pay the debts and to settle the various 
claims against the estate, by the administrator of a succession in which there are minors, 
and ordered by the court for the purpose of paying the debts, for the settlement of 
which the administrator has no available funds, is a sale to pay debts, and is valid as such. 

If, at such a sale, the tutrix being instructed by a family meeting to purchase for the minors 
property to the extent of their interests, buys property, which is adjudicated to her 
personally, without reference to her capacity, the property will be held not to have been 
purchased for the minors, even if the auctioneer’s return is signed by the tatvix in her 
capacity as such. 

As the proces verbal is evidence of the sale, its recitals must control, and not the signatures of 
parties, which are unnecessary in law, and will, in such a case, be considered as surplusage. 


‘A PPEAL from the Fifth District Court, Parish of Richland. Rich- 
ardson, J. 


Cobb & Gunby and P. Il. Toler, for Plaintiffs and Appellees. 


Boatner & Liddell and E. C. Montgomery, for Defendants and 
Appellants: 


1. Minors claiming restitation in integrum must place matters in statu quo, and cannot 
recover the property in kind without refunding the price applied for their benefit. 6 N. 
S. 684; 8 N.S. 210; 3 La. 544; 9 La. 305. 

2. Under the Constitution of 1852 and the laws, the clerk of the District Court had no power 

to grant orders for the sale of succession property to effect a partition between minors. 

3. Our whole system of administration of the estates of minors is opposed to an anticipation 
of their means by purchases on credit. 11 An. 247. 

4. When a family meeting authorizes the tutrix to purchase land and slaves at a successiou 
sale in which the minors were interested, up to the amount of their interests in the succes- 

sion, and the tutrix buys property in her own name to uearly three times the interest of 
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the minors, the purchase will, as to the minors, be such a nullity as ia not susceptible of 
being ratified by them to the preyudice of rights of third persons previously acquired. 


rder, 11 An. 247; 8 An. 442; 12 R. 3e5; 8 La. 321. 

Hun 5. When the funds of the miuors to be invested is their residuary interest in a succession 

nder which owes large debts, and can not be ascertained before the sale of the succession 

1 of property, the advice of the family meeting, that the tutrix be instructed to buy at said sale 
land and slaves, to an amount equal to the interest of the minors in said succession, is too 

vague and indefinite to be carried into effect, and is an absolute nullity. 5 La. 21. 
the 6. Any material variation from the instructions and advices of the family meeting by the 
t of tutor, in investing the funds of the minor, such as investing more money than advised, or 
—" purchasing on terms of credit, when the family meeting directs the purchase to be made 

ely for cash, or making a joint purchase with others when not advised, will be, so far as the 
) the minors are concerned, an absolute nullity; and the purchase will be considered as having 
il or been made for the tutor individually. 4 An. 85; 5 R. 287; 11 An. 247. 

7. A transaction purporting to be an investment of minors’ funds, but abselutely null on the 
fi face of the papers, is no more subject to ratification than an illegal sale of his property by 
zt in the tutor, when the effect of such ratification is to destroy or impair the rights of third 

persons previously acquired. 8 An 442. 

& When the tutrix is instructed to buy ‘‘land and slaves at a succession sale for her minor 
children, to the extent of their interest in that succession,” (which, after the settlement of 
the succession, is ascertained to be $7,500) and she buys at that sale in her own name, land 
and slaves, to the amount of $19,303, satisfying the difference by what is due her from the 
succession, the minors seeking to recover the land must tender their tutrix or her assignee 

_ the amount of her money which was expended in the acquisition. 

9. Where the administrator executed no title to property sold by him, but in his proces verbal 

of the sale made under order of court to pay debts, recites in express language that certain 
rious described property was adjudicated to Mrs. Delana Rebecca Jane Burt, and she afterwards 
nors, signs the proces verbal as tutrix, the recitals in the proces verbal will control the signature, 
nt of and third persons who treat with her as owner will be protected. Greenleaf, § 23; 5 N.S. 
such. 4; C. C. 2623. 
inors 
» her The opinion of the Court was delivered by 
ei Pocné, J. Plaintiffs claim, in a petitory action, the ownership of a 

tract of land alleged to be in the illegal possession of the defendants. 
ea of A statement of the salient facts which led to this controversy, is a 
nage. necessary prerequisite to a proper understanding of the issues pre- 
ich- senied under the pleadings. 

Abraham Nesom died in 1849, leaving some property, and three 
minor children, (one of whom died yet a minor,) issue of his marriage 
with Rebeeea D. Jane Albertson, who survived him, and was qualified 

nnd as natural tutrix of said minors. 

Thomas Nesom, a brother of the deceased, was appointed as ad- 
nnot ministrator of the succession, and in an account of his administration, 
6 N. presented in 1852, it appeared that the succession funds in his hands 
RSs: amounted to $5,454. At the death of his wife, Mary Van Hook, 
; Thomas Nesom was qualified as natural tutor of their only child, Lu- 
ition enza Nesom, (who died without issue, at the age of eighteen years); 

and Thomas Nesom then married his brother Abraham’s widow, from 
emg whom he had two children, Thomas and Martha, the plaintiffs in this 


ease. He died in 1853, and his widow married Henry A. Burt, who 
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became her co-tutor, in her double tutorship, of the minor children of 
Abraham and of Thomas Nesom, by his marriage with her. 

In 1854, James Nesom, who had been appointed administrator of his 
brother Thomas Nesom’s succession, and tutor of his minor child, Lu- 
enza, presented to the probate court a petition, in which he recited the 
debts due by said succession, including the sum of $5,454 due to the 
succession of Abraham Nesom, another debt due to a merchant, and. - 
the claims of the minor, Luenza, in right of her mother’s separate 
estate, and of her share in the community ; and in which he averred 
that a sale of the succession property was necessary, for the purpose 
of paying the debts and of effecting a partition, and he concluded, by 
praying for an order of sale of the succession property, for the “ pur- 
pose of paying the debts and settling the various claims against the | 
estate.” 

On this petition, the following order was rendered: ‘“ It is ordered, 
adjudged and decreed by the Court, there appearing a large amount 
of debts against the estate of Thomas Nesom, and no money on hand 
to satisfy the same, that the property comprising said estate and suc- 
cession, both real and personal, be sold after due and legal advertise- 
ment, according to Articles 990, 991 and 992 of the Code of Practice.” 

At the sale made in obedience to that decree, property, consisting 

of lands, slaves and movables, amounting to $19,303.30 was. adjudi- 
cated to Mrs. Rebecca Jane Burt, and property of like description, 
amounting to $3,750, was adjudicated to James Nesom, as tutor, of 
Luenza Nesom. A day or two before the sale, family meetings, held in 
behalf of the minor children of Abraham and of Thomas Nesom, and 
in behalf of Luenza Nesom, had authorized and instructed the respec- 
tive tutors of these children to purchase at the sale, for said minors, 
property to the extent of their respective interests and claims in and 
to the proceeds of said sale. 
In his proces verbal of sale, the administrator does not state that the 
adjudications made to Mrs. Burt were made in her capacity of tutrix, 
but the proces verbal is signed by herself and husband, as tutrix and 
co-tutor. 

She then remained in possession of the lands claimed by plaintiffs, 
which she improved and cultivated, until the year 1863, when she sold 
them, as her individual property, to G. & H. King, who subsequently 
mortgaged that property to Meyer, Weis & Co. 

At the suit of the latter, in executory process, in 1877, these lands 
were adjudicated to Julius Weis, who sold them, in 1878, to H. D. 
King, but the latter’s titles were recorded only after the institution of 
this suit against Weis, and H. D. King was then made a party herein, 
by an amended petition. 
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Now, plaintiffs, in urging that the sale of December, 1854, was a 
partition sale, and that the lands in suit were purchased by their 
mother and tutrix, for their account and benefit, under the advice of 
the family meeting above referred to, allege the nullity of the sale to 
the Kings by their mother, in 1863, of the sheriff’s sale in 1877, and of 
the sale by Weis to King in 1878. 

They contend, that if the sale of 1854 is held to be nullas a partition 
sale, they own the lands in their right of inheritance from their father, 
Thomas Nesom, and from their sister, Luenza. 

Defendants contend, that the sale of December, 1854, was a succes- 
sion sale to pay debts, and is legal and valid as such, and that the 
lands in suit were adjudicated to Mrs. Rebecca Jane Burt, in her own 
right, and not as tutrix, and they urge the validity of the oubenquant 
sales made under her purchase. 

They make other defenses, and urge other claims, which we deem it 
unnecessary to enumerate and consider, under the views which we have 
taken of this case. . 

Plaintiffs were recognized as owners of the lands claimed by them by. 
the judgment of the lower court, from which defendants have appealed. 

The pivotal point of this case, as suggested by the foregoing state* 
ment of the facts and pleadings, turns upon the construction of the 


’ succession sale of December 23, 1854, and will find its solution in the 


consideration of the two following propositions : 

1, Whether the sale of December, 1854, was a partition sale, or a 
sale to pay debts. 

2. Whether the purchases of Mrs. Rebecca Jane Burt were made in 
her own right and account, or for, and for the benefit of the minor 
children of Abraham and of Thomas Nesom, by his second marriage. 

1. Under the unequivocal rules of our law regulating successions, 
it is clear that the proceedings provoked by the administrator have 
none of the elements of a partition sale, and that if his proceedings 
were intended to operate such a sale, they are absolutely null, and no 
sale took effect thereunder. 

In the first place, the administrator has no right, as such, to provoke 
a sale of the effects of the succession in an action for partition. 22 
An. 309, Hebert vs. Hebert. 

The proceedings were not carried on contradictorily between the 
owners of the property held in indivision ; the minor, Luenza, was not 
a party ; the administrator, if considered as party plaintiff, having no 
interest of ownership in the property to be partitioned ; there was no 
prayer for the appointment of experts to report upon the possibility or 
impossibility of a partition in kind, and no suggestion of family 
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meetings, for the purpose of fixing the terms and conditions of sale in 
behalf of the minors. 

It is elementary, that the character or nature of the sale must be 
tested by the prayer of the petition, and by the decree rendered 
thereon. The administrator prayed for a sale to pay debts and to settle. 
the various claims against the estate, under which language we fail to 
discover any reference to a sale for the purpose of effecting a partition . 
among the heirs. 

The debts due by the succession consisted of the amount due to the 
succession of Abraham Nesom, to the New Orleans merchant, and to 
Luenza Nesom, in the right of her mother’s separate property ; the 
claims against the estate consisted of the share of Luenza in the com- 
munity between Thomas Nesom and Mary Van Hook. The interest of 
the present plaintiffs was merely residuary. . 

For the purpose of settling such claims and of paying these debts, it 
was perfectly regular in the administrator to provoke a sale of suc- 
cession property; and it was equally legal for the court to order such 
asale. That such was the purport, the meaning and the effect of the 
order granted by the court, and quoted hereinabove, is manifest from 
the mere reading of the decree, and is too plain for comment or 
discussion. 

We are, therefore, clear, that the sale ordered by the court, and ‘ 
effected in December, 1854, was obtained, and was made for the pur- 
pose of paying the debts of the succession, and that, as such, it was a 
valid sale. 

2. In our opinion, the record is almost as clear on the second prop- 
osition, as to the nature of the purchases made at that sale by Mrs. 
Rebecca Jane Burt. 

In his proces verbal of sale, the administrator is very particular in his 
recital of his various adjudications. 

Touching all the purchases made for the minor, Luenza Nesom, the 
instrument mentions, with great care and caution, that the adjudica- 
tions are made to James Nesom, as tutor of the minor, Luenza Nesom ; 
whereas, no qualification is added to the capacity of Mrs. Burt, in the 
several adjudications made to her. This very significant circumstance, 
coupled with the fact that Mrs. Burt represented, as tutrix, two sets 
of minors, whose respective rights differed in amount, as well as in 
character, and that no purchases, even if any were made in her capacity 
of tutrix, were stipulated to be in the name or account of either set of 
minors, leaves no doubt in our minds as to the intention of Mrs. Burt 
to buy the property in her own right. This circumstance may account 
for her failure to carry out the instructions of the family meeting, or 
in keeping with the advice of the family meeting, and she may have 
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discovered that the purchase which she was making would far exceed 
the interest of said minors. But, be that as it may, her violation of the 
instructions of the family meeting, and her responsibility therefor, 
cannot be inquired into in this suit, and cannot affect the rights of 
third parties. This intention also appears from the manner in which 
she improved, at great expense, and cultivated the land in question, 
and from the sale which she made of it in 1863, as her individual 
property. 

Jurisprudence, in keeping with the textual provisions of our law, 
has established the rule, that the adjudication at a succession sale, by 
the sheriff, auctioneer, or representative of the succession, is the com- 
pletion of the sale; and it needs not be followed by an act passed 
before a notary; the purchaser becomes the owner of the article ad- 
judged, and the contract is from that time subjected to the same rules 
which govern the ordinary contract of sale. C. C. Arts. 2608, 2623. 

The proces verbal of the auctioneer or representative of the succes- 
sion, made in pursuance of his adjudications, and recorded, makes 
proof of itself, is evidence of the sale, and no act under the signatures 
of the parties is necessary to perfect it. 7 La. 468; 6 R. 26; 3 An. 
150; 12 An. 164. 

Hence, the signatures of Mrs. Burt and of her husband, being un- 


* necessary to complete her titles under the proces verbal, could not, in 


law, add to, or detract any force or effect from the clear legal meaning 
of that instrument, and can and must be considered as mere sur- 
plusage. 

In the ease of Carroll vs. Sheen, recently decided, 34 An. p. , Mrs. 
Carroll had purchased at a sheriff's sale, property sold in execution of 
aclaim belonging to the community between her deceased husband 
and herself, and had signed the sheriff's proces verbal or deed of sale 
in her capacity of tutrix, but had not been thus described as adjudi- 
catee in the body of the deed. To the claim of her children, that the 
property thus purchased belonged to them, we answered that the re- 
cital of the sheriff, and not the unnecessary signature of the adjudi- 


_catee, was the test of the nature of the sale and of the purchaser's title. 


Plaintiffs’ argument, that Mrs. Burt, having purchased, under the 
régime of the community, property exceeding by some $1,300 the ag- 
gregate amount of her various claims, personal and as tutrix, against 
the estate of Thomas Nesom, her purchases fell into the community, 
and were not her separate estate, is not pertinent to the issue raised 
in the pleadings under the petitory action. Plaintiffs’ recovery de- 
pends upon, the alleged adjudication to themselves through their 
tutrix. Having failed to show such an adjudication, they cannot raise 


the question as to the nature of another party’s purchase. 
127 
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It is immaterial to the validity of title which they set up, to inquire 
into the question as to whether the purchase made by Mrs. Burt, enured 
to her separate benefit, and thus became her separate property, or not. 

But conceding, for the sake of argument, that the property thus 
purchased had fallen into the community, and that defendants’ title 
could be affected thereby, the record shows that J. A. Burt joined his 
wife in the sale to the ‘Kings, in 1863, and this would have operateda .- 
divestiture of the community’s title to the property. 

Whether it be true, as urged by plaintiffs, that the sale of all the 
property was not necessary to the payment of the debts of the suc- 
cession ; that less was due to the succession of Abraham Nesom and to 
the minor, Luenza Nesom, than was stated by the administrator; that 
Mrs. Burt has never settled for the purchase price of her purchases, 
are all questions of no concern to third persons purchasing from her. 

It is now no longer an open question, that a purchaser at a sale 
under the order of a probate court, which is a judicial sale, is not 
bound to look beyond the decree recognizing its necessity. He must 
look to the jurisdiction of the court; but the truth of the record con- 
cerning matters within its jurisdiction cannot be disputed. Hennen’s 
Digest, p. 1494, No. 5, and authorities cited. 

There is no question as to the jurisdiction of the court which 
rendered the order of sale in this case. 

It was incumbent on plaintiffs, as a condition of success, to make out 
a clear legal title to the property which they claim; they have not 
even succeeded to throw a reasonable doubt on that of their opponents, 
and hence, they must be defeated. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed ; and it is now or- 
dered, that plaintiffs’ demand be rejected, and their action dismissed 
at their costs, in both Courts. 

On APPLICATION FOR REHEARING. j 

Topp, J. The application for a rehearing treats the action as if it 
were one to annul the sale made in the succession of Thomas Nesom 
to Mrs. Burt. Far from this being the fact, the plaintiffs, in their 
pleadings, distinctly assert the validity of that sale, and claim that 
they are the beneficiaries thereof, because Mrs. Burt bought for them, 
and as their tutrix. It was needless, in the original opinion, to state 
‘that they could not set up the nullity of the very title of which they 
claimed the benefit, and of which they were demanding the enforcement 
in their own favor. 

The issues they seek to raise in this application were not raised by 
the pleadings. Their effort is now directed to show that their claim is 
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uire mainly based on the rights derived by inheritance from Luenza Nesom, 

ured when the record shows that, at the sale in question, the tutor of 

not, Luenza Nesom purchased for her, property to the full extent of her in- 

thus terest; and it is not pretended that any part of the property so pur- 

title chased for her was disposed of in the sale to King, and is involved in 

his this suit. On the contrary, it is stated in the brief of plaintiffs’ counsel, 

eda “that the property sued for is part of the land adjudicated to plain- 
tiffs’ mother and tutrix, and land their futher owned before his marriage 

the with her.” 

suc- The rights that Luenza Nesom may have acquired, by inheritance, 

d to from her mother, Mary Van Hook, or in the first community between 

that her father and mother, is in no manner involved in this suit, the vital 

ses, issue of which relates to the construction of the proces verbal of the 

her. succession sale, regarding which we see no reason to change our 

sale views. We say this much to relieve the Court from the charge of ruling 

not anything in this case inconsistent with our previous decision, and 

ust particularly with the one cited in this application. The charge is 

unfounded. 

en’s Rehearing refused. 

Lich 

out No. 1050. 

not H. T. Suirn vs. J. G. Huey anp R. H. Jones, SHERIFF. 

an, 1. The tax for the satisfaction of judgments, under R. 8. Sec. 3354, 
is not taxation by judicial authority. The tax is to be assessed by the 

a parish officers named in the Statute, upon whom the legislature 

ve confers the power and imposes the duty to assess such tax, and the 

ot function confided to the court is the purely judicial one of directing 
said officers to execute the legislative will. Affirming Plaquemines 
vs. Packard, 28 An. 199. . 

J 2. In absence of special legislative provision, taxes are not subject 

= to the prescription of three and five years. 

eir A 

hat PPEAL from the Justice of the Peace Court, Parish of Jackson. 

em, 

ate E. E. Kidd, for Plaintiff and Appellee. 

1ey J. B. Holstead, for Defendant and Appellant. 

ent 


The opinion of the Court was delivered by FENNER, J. 
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No. 1082. 
Tue State or vs. THomas EpWarps. 


. Evidence of prior acts, declaration and threats of accused, though not part of the res geste, 
is admissible, when they legitimately tend to establish motive or intention in the accused 
to commit the crime with which he is charged, and for that purpose only. 

Refusal of the Judge a quo to grant a new trial, on the ground of newly discovered evidence, 
supported only by the affidavit of the accused, will not be disturbed in this Court. Prior _ 
authorities aftirmed. 


' egfvgy from the Tenth District Court, Parish of Red River. Lo- 
gan, J. 


I’. G. Hudson, District Attorney, for the State, Appellee. 
I. B. Watkins and J. D. Roach, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. Two grounds are urged in this Court for the reversal 
of the judgment, viz: 

1. Error, alleged on bill of exceptions, ina ruling of the Court 
admitting the testimony of certain witnesses, 

Defendant was charged with burning an outhouse, used and occupied 
as a kitchen by one E. W. Jackson. The purport of the evidence 
objected to was, that about three weeks before the burning, defendant 
had a difficulty with Jackson, in the course of which, the latter struck 
him ; that very shortly afterwards, defendant spoke harshly to the wit- 
nesses about Jackson, and said, in substance, that he would have 
revenge on him; that he allowed no man, black or white, to strike him ; 
that one man in DeSoto Parish had struck him once, and he burnt bim 
out; and that he would do likewise by Jackson in less than six months, 
ete. 

The evidence was objected to, on the ground that it was*not part of 
the res geste, and not pertinent to the issue. 

The bill shows that it was not offered or received as part of the res 
geste, but to prove motive and malice on the part of the accused towards 
Jackson, whose kitchen he was charged with burning. 

The ruling was clearly correct. 

As the absence of motive to commit a crime weakens the force of 
circumstantial evidence in support of guilt, so the existence of positive 
and strong motive is always a proper and powerful factor in a case of 
circumstantial proof. By itself it may be nothing, but in connection 
with other circumstances, it may exercise legitimate probative effect. 

“Declarations of intention and threats,” says Mr. Wharton, “ are 
admissible in evidence, not because they give rise to a presumption of 
law as to guilt, but because from them, in connection with other cireum- 
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stances, and on proof of the corpus delicti, guilt may be logically inferred. 
Evidence of this kind, for this purpose, is always competent.” Citing 
numerous authorities. Whar. Crim. Ev. § 756, 784; Waterman’s Crim. 
Dig. p. 158, No. 306. 

2. Refusal of a new trial. applied for on the ground of newly discov- 
ered evidence. 

Nothing is presented except the affidavit of the prisoner as to the 
existence and new discovery of the evidence. 

It is perfectly settled in our jurisprudence that the ruling of the 
District Judge, in such a case, will not be disturbed by this Court. 21 
An. 473; 22 An. 468; 14 An. 79, 40; 7 An. 284, 532; 4 An. 438, 441. 

A contrary rule would render the granting of new trials, on the . 
remanding of cases on the ground of refusal, dependent simply upon 
the skill of counsel in preparing sufficient affidavits, and the consci- 
ences of convicted criminals in swearing to them. 

Judgment affirmed. 


No. 1034. 


Succession or B. F. Furniss. Oppositions OF JOHN LOCKE AND 
M. Levy. 


1. Under the homestead provisions of the Constitution of 1879, the exemptions therein pro- 
vided only take effect from the date of registry, as provided by law, and are inoperative 
against debis contracted prior to such registry. 

2. When a thing has been exchanged for another thing and a sum of money, the contract is | 
a sale to the extent of the money consideration, and when credit is given for the latter, the - 
creditor is entitled to a vendor's privilege. . 


~~" from the Sixth District Court, Parish of Morehouse. Brig- 
ham, J. 


Newton & Hall, for Opponents and Appellees. 
Bussey & Naff, for Defendant and Appellant. 


The opinion of the Court was Litineie’ by 
FeNnNER, J. Locke and Levy, creditors of decedent, oppose the final 

account filed by the widow, as administratrix of his succession, on two 
"grounds, which will be separately considered. 


I. 

The administratrix claims, as surviving spouse and tutrix of the 
minor children of the deceased, left in necessitous circumstances, and 
credits herself with certain immovable property occupied as a home- 
stead, and certain other property, the whole valued at about two 
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thousand dollars, which she claims as exempt from liability for the 
debts of the deceased, under the provisions of Articles 219 and 220 
of the Constitution of 1879. 

The opponents object to this claim and credit, on various grounds, 
of which we find it necessary to notice but one, which is visceral and 
conclusive, viz: that the exemptions claimed had not been “ set apart 
and registered” at the date when their debts were contracted, nor, . 
indeed, at any time by B. F. Furniss during his life, but were only so 
registered by the widow and tutrix after his death. 

This objection is fatal to the claim of the widow and tutrix. 

After much reflection and attentive consideration of the arguments 
advanced by their counsel, we fail to find any solidity in the contention 
supported by them. 

The Constitution is luce clarior on the subject, and when _ its 
provisions are quoted, their meaning is so plain that comment seems 
superfluous. 

The Constitution, after defining the exemptions, says: ‘* Such 
exemptions, to be valid, shall be set apart and registered, as shall be 
provided by law.” 

Then, until set apart and registered, there is no valid exemption, 
which means, practically, no exemption at all. If there existed no 
valid exemption at the time when the debt was contracted, certainly 
the Constitution did not intend to leave it in the power of the debtor 
to create such an exemption thereafter, to the prejudice of antecedent 
creditors. 

What is the object of registry? Notice. To whom? To third per- 
sons dealing with the debtor. What would be the use of such notice, 
given only after the debts have been contracted ? 

The object of the convention was transparent and, it seems to us, a 
very wise one. It saw that the effect of the homestead provision, 
coupled, as it was, with the prohibition of the conventional waiver 

thereof, would be to cripple the credit and resources of the beneficiaries, 
which, under many circumstances, would be more injurious than bene- 
ficial to them. It, therefore, gave them the option of availing them- 
selves or not of the privilege, as their interests might require. It said 
to them: if you desire to secure your homestead from the risks and 
chances of business, you may do so by registering your exemptions as 
required by law. If, on the contrary, you desire to retain your whole 
property in a situation to serve as a basis of credit, for the purpose of 
conducting or extending your business operations, we leave you the 
option of doing so, by simply abstaining from registry. Itnever meant 
to say: you may abstain from registry until you have obtained credit, 
and you may then defeat your creditors by subsequent registry. 
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The language of the Constitution leaves no doubt that the sole, direct 
“ beneficiary ” of the homestead provision, was the original “ debtor,” 
or “‘ head of a family.” The clause extending the benefit to the surviv- 
ing spouse or minor children, is in these words: ‘ The benefit of this 
provision may be claimed by the surviving spouse or minor children 
of a deceased beneficiary, if in indigent circumstances.” 

This shows that the deceased was the beneficiary, that the widow and 
minors only succeeded to his rights. If he, at his death, had the right 
to the exemptions, they might claim them ; otherwise, not. 

Furniss, at his death, was entitled to no exemptions under the Con- 
stitution of 1879, and his widow and children could, therefore, acquire 
none, to the prejudice of his creditors. 

We have no occasion to discuss the exemptions to which Furniss 
might have been entitled under the prior Homestead Act of 1865, as 
against that portion of opponents’ debts contracted before the Consti- 
tution of 1879, because it is conceded that those exemptions did not 
survive him. 

The only claim of the widow is to the $1,000, under the Act of 1852, 
which was properly allowed her by the Judge a quo, who sustained the 
opposition on the point just considered by us. 


Il. 


We think the Judge erred in rejecting the claim of opponents, asking 
an amendment of the account, by charging the administratrix with the 
sum of $100, the admitted value of a mule disposed of by her after her 
husband’s death. A mule had been purchased by Furniss from Lacy, 
for which he gave the latter his note for $110. Furniss then traded 
the mule to Bass, giving the latter $30 additional, for which Furniss 
also gave his note. After Furniss’ death, Lacy and Bass agreed with 
the widow to give up both the notes and take back the mule, with the 
intention of exchanging mules between themselves, and thus placing 
all parties in their original position. Although this was an equitable 
arrangement, we can discover no principle of law to sustain the 
widow’s action, and we are bound to decide according to law. The mule . 
obtained from Bass unquestionably belonged to the succession. Lacy 
was a mere ordinary creditor for his note of $110, the mule bought 
from him having passed out of the ownership of his vendee, and his 
vendor’s privilege being thereby lost. The only privileged claim on 
the mule, held by the succession, was the $30 note of Bass. His right 
toa privilege depends upon whether the contract between him and 
Furniss could be considered as, in any sense, a sale. The question 
seems to be new to our jurisprudence, but we find it solved by the 
French authorities: 
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State ex rel. Cupples vs. Judges. 


.“Siune chose a été cédé a la fois contre une autre chose et une 
somme d’argent, ily a vente jusqu’A concurrence de cette somme.” 
Rolland, Echange, No. 19. 

Pothier holds that when, in such a transaction, the sum of money 
exeeeds in value the thing given with it, the latter is but an accessory 
of the price, which consists principally of a sum of money, and the 
contract is to be treated entirely and completely as a contract of sale. ° 
Pothier, des Retraits, No. 92. 

~The widow, having taken up this privileged note, is entitled to retain 
its amount out of the value of the mule, but she is unquestionably 
bound to restore the remaining $70, to be distributed among the succes- 
sion creditors, including the Lacy note, being herself entitled, as 
holder thereof, to her dividend thereon. 

The appellees are entitled to an amendment of the judgment in this 
respect, as prayed for in their answer. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended, by charging the administratrix with $100, 
the value of the mule disposed of by her, less the amount of the note 
for $30 taken up by her from Bass, and privileged on the mule, and 
reserving her right to claim .as an ordinary creditor, as holder of the 
note for $110, taken up by her from Lacy, and that, as thus amended, 
the judgment be affirmed, appellant to pay the costs of this appeal. 


No. 1068. 


Tue State OF LOUISIANA EX REL. CUPPLES Vs. THE JUDGES OF 
THE SEcOND Circuit Coukt oF APPEALS. 


A mandamus does not lie to compel Judges to reverse their judg- 
ments, and render specific judgments in place thereof. It would be 
substituting the judgment of the appellate court to theirs, in an 
unauthorized proceeding. 


for Mandamus. 


W. W. Farmer, for the Relator. 


The opinion of the Court was delivered by BermupeEz, C. J. 
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No. 1060. 


JOHN CHAFFE, ADMINISTRATOR, Vs. W. W. FARMER. 


Where the property of a succession is sold at judicial sale, provoked by a creditor, the admin- 
istrator of such successiun, even though he be competent to buy at the sale, cannot law- 
fully make an agreement with another person, who intended bidding at the sale, that if he 
will not do so, he, the admininistrator, in case the property is adjudicated to him, 
will sell to such person a part of the property for a stipulated price. A purchase by the 
administrator under such circumstances is a nullity, and the title to the property will not 
pass from the succession. The buyer in such case is not a possesser in good faith, but 
owes rent for the property from the sale. 

He is, however, entitled to reimbursement for taxes paid on property, for repairs, insurance, 
and such necessary expenses, also to be reimbursed the price paid by him that went to 
extinguish charges against the succession and interest thereon; but the settlement of his 
claims must be made contradictorily with the creditors and by the proper proceeding in 
the probate court. 

It is an administrator's duty to obtain the highest price for the succession property, and not to 
depress it by preventing competition at the sale in order to buy himself. 

When, after such purchase by the administrator, he mortgages a part of the property to a 
person who isin good faith, has no notice of the vice in the title, the mortgages will be 
protected, and the property, upon the annulling of the sale, returns to the succession 
charged with the mortgage. 


PPEAL from the Fifth District Court, Parish of Ouachita. D. C. 
Morgan, Judge, ad hoe. 


Boatner & Liddell aud R. Richardson, for Plaintiff and Appellant. 
W. W. Farmer, in propria persona, 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, as administrator of the succession of Charles 
H. Morrison, deceased, sues to annul the sheriff‘s sale and adjudication 
of the property, described in the petition, to the defendant, W. W. 
Farmer, and to have the said property returned to the succession, and 
recover the rents thereof from the date of said sale. 

The grounds of nullity alleged are, substantially, as follows: 

1. That at the time of said sale and adjudication, the defendant was 
the administrator of the succession of Morrison, to which the property 
in question belonged at the time, and, as such administrator, he was 
prohibited by law from purchasing said property at the judicial sale. 

2. That before the sale in question, the defendant entered into an 
illegal combination with Sigismund Meyer, to prevent his bidding at the 
sale of said property, which he intended to do, promising, as the in- 
ducement therefor, that he would convey to said Meyer a part of the 
property sold. That the effect of this combination was to prevent 
competition, whereby the property was purchased by the defendant 


far below its real value. 
128 


1017 
une 
oney 
SOry 
| the 
sale. ° 
etain 
ably 
cces- 
d, as 
1 this 
ment 
$100, 
note 
f 
OF 
judg- | 
ld be | 
in an 


1018 SUPREME COURT OF LOUISIANA, 
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The defendant filed peremptory exceptions, mainly to the effect that 

an offer to refund the money paid by him at the sale attacked was a 
prerequisite to the institution of the suit, which had not been done, 
and that the action was prescribed, pleading the prescription of one 
year. 
: The exceptions were voluntarily withdrawn by the defendant, 
without prejudice to his right to insist on reimbursement of the - 
amounts expended by him in the purchase of the property, and to have 
said right recognized in the judgment to be rendered, the defendant de- 
claring himself willing to waive all such exceptions and put the case 
squarely before the court on its merits. The answer of the defendant, 
besides many other things, contains averments substantially to the 
effect, that he bought the property in question; that he had the right 
to buy, because it was not under his administration when sold. That 
it was seized and sold by the sheriff under executory process, and by 
its seizure was taken from his possession and control as administrator, 
and for the further reason, that he was an ordinary partner of C. H. 
Morrison, which excepted him from the inhibition of the Code, relative 
to purchases made of succession property by administrators. He ad- 
mitted an understanding with Meyer, relative to the sale of the prop- 
erty and bidding thereat, but denies that it was an illegal combi- 
nation, that it prevented bidding at the sale, or was intended to do 
so, or that it caused the property to sell for less than it would other- 
wise have sold for. He denies being liable for rent, in any event, before 
the institution of the suit; avers that he paid out moneys for taxes, 
repairs, insurance, ete., which he pleads in compensation to rent, should 
the sale be annulled, and further claims, in that event, to be re- 
imbursed the price paid for the property, with interest, and that such 
payment be made a condition precedent to the annulling of the sale. 

W. N. Potts intervened in the case, alleging that part of the prop- 
erty in question had been mortgaged to him by the defendant; that 
the mortgage was consented on his part in good faith, without 
knowledge of any defects in the title of mortgagor; and in the event 
that the sale is annulled, claims to be protected, ete. 

The case was tried by a jury, and from a judgment on their-verdiet 
in favor of defendant, the plaintiff has appealed. 

_ The property was sold under executory process, taken out by a 
creditor of the succession, to enforce a special mortgage. 

It was purchased by the defendant, who, at the time of the sale, was. 
administrator of the succession of C. H. Morrison, deceased, to which 
the property belonged, the mortgage having been given thereon by 
the deceased. It was bid off for two-thirds of the appraisement—the. 
amount bid being $7,333}, the defendant being the sole bidder. It 
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Chaffe vs. Farmer. 


had been inventoried at $12,000, and was appraised before the sale at 
$11,000. Shortly after the sale, a part of the property purchased was 
conveyed, by the defendant, to Sigismund Meyer. 

1. The first ground of nullity touching the capacity of the defendant 
to purchase, under the conclusion we have reached, it is unnecessary 
to decide. 

The evidence respecting the alleged agreement between the defendant 
and Meyer, is substantially to the effect : 

That a short time before the sale took place, and on the same day, 
the defendant learned that Meyer intended bidding for the property. 
The parties met and had aconversation on the subject. The defendant 
stated, as a reason for wishing to buy the property, that he desired to 
purchase it for the minor child of Charles Morrison, and nephew of 
defendant. Meyer at first persisted in declaring his intention to bid 
on the property, but finally, Farmer having promised to sell him the 
“ King Place” for $4,000, Meyer consented not to bid, absented him- 
self from the sale, and Farmer, being the only bidder, the property was 
adjudicated to him at two-thirds of its appraised value. Subsequently, 
as agreed on, he made the conveyance to Meyer. 

Even if the defendant had the right to bid for and buy the property, 
as he claims, his proposition that he had the right to make any agree- 
ment with another person that any one else could have made, and that 
he was in no manner trammelled about bidding, or in making agree- 
ments about the bidding or purchase of the property, by the fact of 
being administrator of the succession, is not logical or correct. Even 
could he have bought at the sale, his duties as administrator and fidu- 
ciary, were binding upon him in all respects, and required him to do 
nothing adverse to the interests of the creditors, whose interests he 
represented and was bound to protect. As administrator, his first duty 
was to the creditors. Aud whatever may have been his relations and 
duties to others, and however great his appreciation of them, and 
though his faithful discharge of such duties, his fidelity and devotion 
may and do illustrate the best and holiest of human virtues, yet it still 
remains true, that under the law defining and regulating his official 
duties, his first obligation was to the creditors. Instead of doing any- 
thing, or consenting to anything that might lessen the chances of a 
sale for a full price, he should have done all that was legitimate to 
cause the property to bring the very highest price. It is true, that he 
was not bound to appear at the sale and bid, but the inference that if 
he had not appeared and bid, Meyer would have obtained the property 
at the same price at which he bought, cannot be sustained. Although 
there were no higher bids against him, the uncle and tutor of the minor 
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child of Charles Morrison, it does by no means follow there would not 
have been bidders against Meyer, a mere stranger. 

Nor can we accept as a fact, that in the absence of any agreement 
between the defendant and Meyer, neither of them would have bid 
more than two-thirds of the appraised value of the property. Meyer 
says, he would have done so. Defendant says, he would not, but that 
is merely declaratory of his purpose and intention, no doubt, honestly 
made, but no man can tell what would have been his conduct under 
circumstances which never occurred. It is not certain and cannot be 
made certain, that he and Meyer, bidding against each other, would 
not have run the property up to its full appraised value. But it is not 
by any particular result that the principle underlying this whole 
matter is to be measured or applied. 

The general rules of law, on any subject, are not to be abrogated, 
evaded or impaired, by showing, that in a special case, no injury re- 
sulted from their violation. The wise purpose of the law is to prevent 
all tendencies to wrong orinjury. The bargain in this instance was 
wrong, and even could we consider the question whether it was, in 
fact, injurious, the absence of injury is not susceptible of demonstration. 

The defendant argues, that if the agreement had never been made, 
the property would have brought the same amount. What we just 
said will apply to this reasoning; but we may inquire what was the 
object or purpose of the agreement, if either party, by bidding one 
dollar or one cent over the two-thirds, would have gotten the property. 
Neither could have gotten it for less, and the sole purpose of the 
agreement was to prevent its being run up higher. 

Under principles of law, firmly imbedded in every known system of 


_ jurisprudence, the sale must be annulled. These principles are best 


described by an eminent law writer, in the following words: 
“ Agreements, whereby parties engage not to bid against each other 


_at public auction, especially in cases where such auctions are required 


or directed by law, as in case of sales of chattels, or other property 
under execution, are held void; for they are unconscientious and 
against public policy, and have a tendency to injuriously affect the 
character of public sales at auction, and to mislead private confidence. 
They operate virtually as a fraud upon the sale.” Story Eq. Juris. 
§ 290; C. C. 1847, 12 par.; 9 R. 486; 21 Wall. 448; 3 Johnson, 29. 

The next question that presents itself is in regard to the liability of 
the defendant for rents. The rent is shown to be worth fifty dollars 
per month. For this he is liable from the date of the sale, 3d of March, 
1877. He cannot be regarded as a possessor in good faith. He was 
bound to know that his title was “ vicious or defective.” C. C. 3452. 


| 
‘ 
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Whatever, in point of fact, he may have believed, the law will pre- 
sume that he knew of the defect in his title, even without regard to 
the fact that he contributed to create that defect. 

Whatever may be the claims of the defendant for reimbursement of 
the sums applied to extinguish, succession debts, and of expenses in- 
curred for the preservation of the property and for improvements, ete., 
the succession cannot now be properly condemned to return the same, 
although the defendant is entitled to the payment of claims which may 
be established on these accounts, out of the proceeds of the sale of the 
property. Such settlement and reimbursement can only take place in 
due course of administration. It will be time enough for the defendant 
to urge those claims and enforce the privilege to which he is entitled, 
in proper proceedings for the distribution of the proceeds of the prop- 
erty. Such sale and account, within a reasonable delay, he has a right 
to provoke. 

We have recognized the right of the succession to recover rents, but 
we will restrain their collection until after the adjustment of defend- 
ant’s claims already mentioned. 

The intervenor was no party in the proceedings between the de- 
fendant and Meyer, and is not shown to have known of the defect or 
vice in the title. There was nothing to indicate such vice in the 
records. He acted, in taking the mortgage, upon the faith of a judi- 
cial sale translative of the property, was, therefore, in good faith and 
entitled to protection. 11 La. 401; 4 An. 286; 16 An. 436; 29 An. 
604; 31 An. 795; 32 An. 420. 

It is, therefore, ordered, adjudged and decreed, that the verdict of 
the jury be set aside, and the judgment thereon be annulled ; and it is 


_ now ordered, adjudged and decreed, that the adjudication made on the _ 


third of March, 1877, at the sheriff’s sale, in the case of Godfrey vs. 
the suecession of Morrison, of the property described in the petition, 
and the nullity of which is claimed herein, be annulled; that said 
property be declared still to belong to the succession of C. H. Morrison ; 
that said succession recover of the defendant rent, at the rate of fifty 
dollars per month, from the date of adjudication to that of delivery of 
possession of said property, but that the execution of this part of the 
decree for rents be stayed till the adjustment of defendant’s claims 
zgainst the snecession, herein referred to, in due course of adminis- 
tration; it is further ordered, the right to assert which is hereby 
recognized and reserved. 

It is further ordered, adjudged and decreed, that the right of the in- 
tervenor to the special mortgage claimed on part of the property, as 
described in his petition, be and the same is recognized, and the said 
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SUPREME COURT OF LOUISIANA, 


State vs. McNeely. 


property returns to the succession, subject to the intervenor’s said 
mortgage. The costs of both Courts to be paid by defendant and 
appellee. 

The Chief Justice concurs in the opinion and decree, without ex- 
pressing any views on the claim of the intervenor. 


No. 1031. 
Tue STATE OF Lovistana vs. ALEX MCNEELY. 


In a trial on a charge of murder, the accused has the right to show and prove previous threats 
of the deceased against him, and the dangerous character of the deceased, as evidence 
tendivg to rebut the presumption of malice, and to mitigate the offense charged. Held, 
that after such evidence had been introduced, the District Judge erred in giving the 
following special charge: 

“That if you find the accused made the first assault at the time of the killing, then you should 
disregard the evidence of previous threats and of the dangerous character of the deceased.” 


mee from the Tenth District Court, Parish of Red River. Lo- 
gan, J. 


W. P. Hall, District Attorney, for the State, Appellee. 
J. B. Watkins and 8. A. Hall, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The complaint of the defendant, presented by a bill of 
exceptions, charges error in the following special charge given to the 
jury, at his trial on a charge‘of murder: 

‘That if you find the accused made the first assault at the time of 
the killing, then you should disregard the evidence of previous threats and 
of the dangerous character of the deceased.” 

The bill informs us that the evidence excluded from the consideration 
of the jury had heen introduced by the accused, not to prove justifica- 
tion, but to rebut the presumption of malice, which conld have been 
drawn from the evidence of the State, showing that on the morning of the 
day on which the homicide occurred, the accused had gone to the house 
of the deceased and had deliberately shot at him. The State had 
objected to the introduction of the evidence of previous threats, ete., 
which objection had been overruled by the Judge, with the understand- 
ing, that in case it would appear from the testimony that the accused. 
had been the aggressor in the fatal difficulty, the jury would be charged 
to disregard the evidence of previous threats, and of the dangerous 
| character of the deceased. 


q 
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As the State had reserved no bill of exceptions to the ruling of the 
Judge, in admitting the testimony in question, we are at a loss to 
appreciate the binding or legal effect of the understanding referred to 
by the Judge. To our minds, it appears that the Judge should have 
ruled absolutely that the evidence was admissible or not, and that a 
conditional ruling on such an important question is not sanctioned by 
either law or authority. And in this connection, we note with no small 
degree of surprise and regret, that in a suit of this magnitude, we have 

‘not been assisted by the State’s representative, either by oral argument 
or brief. 

Under the cireumstances surrounding the introduction of the evidence 
of previous threats, we think that there is error, to the predjudice of 
the accused, in the special charge which he complains of. 

Conceding that such evidence could not justify the homicide, it is 
clear that it was admissible in rebuttal of the presumption of malice, 
and its consideration by the jury might possibly have reduced their 
verdict from murder to manslaughter. , 

In the case of the State vs. Ricks, 32 An. 1100, we held that the 
accused was entitled to have the jury to consider the dangerous 
character of the deceased, in connection with previous threats made by 
him against the accused, as evidence to show that from such cireum- 
stances, the accused had reasonable grounds to believe, or to fear and 
apprehend that he was in danger. Wharton, $641. 

The same doctrine was laid down in the ease of the State vs. Cooper, 
32 An. 1035. 

If such testimony is admissible to show that the accused had grounds 
to fear that he was in danger, a fortiori should it be admissible to rebut 
malice or premeditation, and to thus mitigate the offense. 

We wish it understood that our ruling herein is confined to the 
adinissibility of the evidence under the circumstances of this case, 
to-wit: in connection with the evidence of prior acts, introduced by 
the State to prove malice, and to rebut the infereace of malice from 
such evidence, 

The verdict of the jury, and the sentence of the court of imprison- 
ment at hard labor for life, are, therefore, erroneous. 

It is, therefore, ordered, adjudged, and decreed, that the verdict of 
the jury be set aside, and the judgment of the lower court ‘annulled, 
avoided and reversed; and it is now ordered, that this case be 
remanded fo the lower court for trial, according to law and to the 
views herein expressed. 
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SUPREME COURT OF LOUISIANA, 


Endom vs. Ludeling. 


No. 1047. 
Frep. Enpom vs. J. T. LUDELING. 


The Supreme Court is without jurisdiction, where the suit is to enforce a mortgage for $400 and 
interest against a third possessor, though the land subject to the mortgage may be worth 
more than one thousand dollars. 


Dito from the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


R. G. Cobb, for Plaintiff and Appellee. 
John T. Ludeling, in propria persona. 
J. H. Dinkgrave, on the same side. 


On Morion To Dismiss. 


The opinion of the Court was delivered by 

Topp, J. The defendant is appellant from a judgment, which recog- 
nizes a judicial mortgage on a tract of land belonging to him, for four 
hundred dollars and interest. 

Defendant’s ownership of the land is not controverted, but the sole 
question we are asked to decide is, whether the land in question is subject 
to adebt of $400 and interest. The mere statement.of the question 
makes it apparent that this Court is without jurisdiction to determine 
it. If the suit was to condemn the defendant personally to pay a debt, 
for the amount stated, of a third person, assumed by him, of course, no 
one would pretend that this Court would have jurisdiction of such a 
demand, and the fact that the claim is asserted, not against the 
defendant personally, but against his property, does not alter the case 
and confer jurisdiction. 

This case comes clearly within the principle of our decision in the 
case of Loeb and Bloom vs. Arent et al., 33 An. 1085, which we have 
since had occasion to re-affirm. 34 An. 

It cannot be likened to the case of a party who asserts title to property 
seized for the debt of another, and where such title is put at issue. In 
such a case the value of property determines the jurisdiction. Here, 
there is no dispute about the title of the property, but simply whether 
the property was, or is subject to a debt of $400 and interest. 

Appeal dismissed. 
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Kelly vs. Bernstein. Givens vs. Caudle. 


No. 1046. 
J. F. Kerry vs. M. BernsteIn. 

An appeal taken in a case where plaintiff seeks to enjoin a retail 
merchant from selling drugs and medicines, within certain prescribed 
limits from plaintiff’s drug store, and for damages in the sum of $175, 
does not involve an amount sufficient to give jurisdiction to the Supreme 
Court, and will be dismissed, if the defendant, who claims that he has 
been damaged by plaintiff’s injunction, does not allege, ask for, and 
show damages exceeding one thousand dollars. 


PPEAL from the Fourth District Court, Parish of Winn. Brid- 
ger, J. 


Wm. A. Little, for Plaintiff and Appellee. 
Watkins & Scarborough, for Defendant and Appellant. 


The opinion of the Court was delivered by Pocnuk, J. 


No. 1056. 
E. A. Givens Sr. vs. 8. T. CAUDLE. 

1. Where a suit is commenced by attachment, which is dissolved on 
motion, and no appeal taken therefrom by the plaintiff, and a judgment 
is subseqently rendered in favor of the plaintiff on the merits, in which 
no mention is made of the attachment, plaintiff and appellee cannot 
ask to have the judgment amended, by reinstating the attachment. 

2. Where the lessor furnished the lessee with corn, to be returned 
out of the crop to be made before the expiration of the lease, and the 
lessee binds himself to make certain improvements in part considera- 
tion of the rent, no action lies for the value of the corn and of the 
work to be done, so long as sufficient time remains within the term of 
the lease to deliver the oue and perform the other. 


PPEAL from the Third District Court, Parish of Lineoln. J. A. 
Ramsey, Judge, ad hoc. 


A. Barksdale & G. L. Gaskins, for Plaintiff and Appellee. 
J. B. Holstead, for Defendant and Appellant. 


The opinion of the Court was delivered by Topp, J. 
129 
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Meyers vs. Brigham. Brown vs. Ragland. 


No. 1043. 


Mrs. S. E. Myers, ADMINISTRATRIX, AND C. W. Eason, HusBanp, 
Co-ADMINISTRATOR, vs. T. G. & F. E. Briguam. 


_1. After the dissolution of the community by the death of the wife, 
the husband, as its former head, has no power to convey title to any 
greater part of community property than his undivided part thereof, 
and his vendee becomes simply a co-proprietor with the heirs or succes- 
sion of the wife. Affirming 29 An. 663; 32 An. 848; 33 An. 584, and 
prior cases. 
_ 2. In a petitory action, by the legal representatives of the wife, to 
recover her share in such property, the citation on the tenants in 
possession will interrupt prescription, although the principal defendants 
be not cited, and do not appear until after ten years. 

3. The purchasers under such sale are entitled to restitution of so 
much of the price as may have been used in satisfaction of community 
debts, but prior tender of such amount, in case of a private sale, is not 
essential. 

PPEAL from the Sixth District Court, Parish of Morehouse. Brig- 
ham, J. 


Todd & Todd, for Plaiutiffs and Appellees. 
D. C. Morgan, for Defendants and Appellants. 


W. W. Farmer, on the same side. 


The opinion of the Court was delivered by Fenyer, J. 


No. 1064. 
D. C. Brown vs. E. M. RAGLAND. 

As the amount in dispute, shown by the pleadings, does not exceed 
one thousand dollars, this Court has no jurisdiction, and the appeal is 
dismissed. 

The amount claimed is $1413, subject to credits, amounting to $670. 


gr cog the Fifth District Court, Parish of Ouachita. Rich- 
ardson, J. 


T. O. Benton, for Plaintiff and Appellant. 
D. C. Morgan and R. Ray, for Defendant and Appellee. 


The opinion of the Court was delivered by Pocué, J. 
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State ex rel. Boyd vs. Green. 


No. 1044. 


THe State OF LOvuISIANA EX REL. Boyp vs. AUsTIN GREEN, CLERK 
or Fiera District Court. 


The clerk of a District Court has no power, in the absence of the Judge, to make a decree 
accepting the cession of an insolvent debtor for the benefit of his creditors, and staying 
proceedings against his person and property. It is a judicial act, equivalent to 
a judgment—which can be exercised by the Judge only. The Constitution did not author- 
ize the legislature to confer on such clerks the power of rendering judgments, and the 
legislattire has not done so. Prohibition issued and made perpetaal. 


for a Prohibition. 


T. Stillman, W. W. Farmer and F. Garrett, for the Relator. 
R. Ray, for the Respondent. 


The opinion of the Court was delivered by 

Bermupez,C. J. This is an application for a Prohibition. 

The Relator, alleging himself an attaching creditor of M. J. Wal- 
denberg, complains that the latter, desirous of taking the benefit of 
the insolvent laws, has applied to the District Court in Ouachita 
Parish, for an acceptance of the surrender of his property for the 
benefit of his creditors, and for a stay of all judicial. proceedings 
against his person and property; that, in the absence of the Judge of 
said Court, the clerk thereof has assumed to act in the place of said 
Judge, and without any warrant has granted the relief sought; that 
the effect of the decrees made by said clerk will be to arrest the sale 
ordered by said Court, of the goods attached, to the injury of Relator ; 
that said clerk has usurped a jurisdiction not conferred upon him, and 
that he should be prohibited from taking cognizance of the cause, and 
that said Waldenberg should be forbidden from taking advantage of 
such action of thé clerk. 

The clerk and Waldenberg make return that the orders accepting 
the surrender and staying further proceedings are authorized by law, 
and, therefore, valid and binding. © 

It is no objection to this proceeding that the orders had already 
been made when this application was submitted. 

The Code of Practice, 853, provides that, if an inferior Judge has 
rendered judgment in a case where he had no jurisdiction, and the 
execution has issued, the court may direct its order, as well to the 
party prosecuting, as to the officer charged with the execution, forbid- 
ding them to proceed in the execution, in the same manner as if the 
prohibition had been addressed to the Judge before issuing the order 
of execution. 
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State ex rel. Boyd vs. Green. 


Orders granted by a clerk, acting judicially, have the same effect as 
though made by the Judge of the court, under like circumstances, and 
are reviewable in the same manner, and to the same extent. 12 An. 
612. This is so true, that where such orders have been properly 
granted, the Judge cannot rescind those which could be set aside on 
appeal, or by action in nullity. 14 An. 424; 15 An. 19; 18 An. 687. 

’ Indeed, a prohibition lies to an inferior Judge only after he has, by: 
doing some act, exceeded the bounds of his jurisdiction, and usurped 
the exercise of powers with which he was not vested. 

When the case was submitted, Waldenburg applied for an order to 
arrest the sale of his effects then about to take place, but we declined 
the relief, as the restraining order made herein, was an obstruction to 
the effect and execution of the order to stay, made by the clerk, by 
virtue of which only, the sheriff could have been enjoined from 

executing the order of sale in the attachment suit. 

The proceeding being authorized, the question to be solved is 
simply : 

- Whether the clerk of the District Court had the right and power to 
act judicially in the matter, as he has assumed to do, during the 
absence of the District Judge from the parish. 

By Article 122 of the Constitution, which is similar to those in pre- 
vious Constitutions which have received judicial construction, it is 
provided, that the legislature shall have power to vest in clerks of 
courts authority to grant such orders, and to do such acts as may be 
deemed necessary for the furtherance of justice, and in all cases 
powers thus vested shall be specified and determined. 

This Article does not confer upon the legislature the power of 
vesting in such clerks any authority to render judgments; that is to 
exercise the powers of a Judge, which consist in determining contested 
issues presented. 

The difference between an order and a judgment is elementary. 33 
An. 1425. 

In furtherance of the power conferred on it, the legislature adopted 
Act 106 of 1880, p. 134, by the 4th Section whereof, ‘‘clerks of the 
District Courts are authorized, in the absence of the District Judge 
from the parish, to convoke meetings of creditors of insolvent debtors.” 

The argument made in support of the validity of the orders com- 
plained of, is that the right to accept the surrender is implied in that — 
of ordering a meeting of the creditors, and that the law provides that, 
when such meeting is called, the order to stay proceedings shall issue. 

The requirement of the Constitution that, in all cases, powers vested 
in clerks by the General Assembly shall be specified and determined, 
leaves no room for inferences or conjectures of any kind. The powers 
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not expressly delegated to the clerk are formally retained, to be 
exercised exclusively by the Judge. 

In 2 An. 784, which arose under the Constitution of 1845, and under 
the Act of May 26, 1846, No. 96, conferring certain judicial powers on 
clerks, among which was not included that of homologating the delib- 
erations of creditors, it was urged, that where no opposition had been 
made, the power to homologate was incidental to that of ordering the 
sale of suecession property, but the Court refused to recognize the 
doctrine, holding that the homologation was a judicial act. See also, 
5 An. 245; 10 An. 496. 

The acceptance of a surrender, and the important decre@ staying 
proceedings, are not routine or ministerial orders, which are to be 
granted, as a matter of course, because they can wrong nobody. They 
require the application of legal knowledge and the exercise of a judicial 
discretion, such as a Judge alone possesses. , 

Sees. 1729 and 1790, R. S., provide that: Whenever the Judge 
shall be convinced that the debtor who wants to surrender his property 
has complied with all the formalities prescribed, he shall endorse on 
the schedule that the cession of all the property of the insolvent is 
accepted for the benefit of his creditors, and shall order that a meeting 
of the creditors be called, and that all proceedings against the person 
and property of the debtor be stayed. — 

The word “ convinced,” was not used without deliberation. It means, 
that it is only after the Judge will have examined and satisfied himself 
that the exigencies of the law have been fulfilled, that he will grant the 
relief songht. It assumes in the Judge an extensive knowledge of the 
law, which it does not presume in clerks of courts, who are ministerial 
oflicers only, not required to possess the qualifications of a lawyer, or 
of a magistrate, who are clothed with powers, the exercise of which 
ean harm no one. 

The legislature could not have intended and did not propose to 
confer upon clerks of District Courts the power of calling that first: 
meeting of creditors, which can be convened by the Judge, unless after 
accepting the cession and staying proceedings the Judge had inad- 
vertently omitted to convene the creditors. The meetings which 
the clerks are authorized to convoke are, for instance, such as may be 
necessary to elect a syndic, to advise upon the propriety of a sale, to 
fix the terms and conditions thereof, or such other meeting which may 
become proper after the cession of property has been accepted and 
proceedings against the insolvent have been arrested. 

The order accepting a cession and staying proceedings, is, indeed a 
judgment which demands the exercise of legal discrimination, and 
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which, when granted, can be set aside only by appeal, or action in 
nullity. 15 An. 19; 18 An. 687; 14 An. 424; 7 La. 62; 12 M. 32. 

In granting it, the clerk, in this instance, has unlawfully exercised a 
jurisdiction which is vested in him only who has the right of judging, 
that is, of hearing and determining contentions. C. P.76. The con- 
sequence is the absolute nullity of his action, however honest it may 
have been. 

It is, therefore, ordered and decreed, that the preliminary restraining 
order herein made be maintained, and that the prohibition asked issues 
and be made perpetual, with costs. 


No. 1067. 
E, A. STERLING vs. Herrs or J. T. Stertinc. Cops & GuNey, 
INTERVENORS. 


An order extending time for the filing of a transcript, granted with 
the reserve of the rights of the appellees, if any, to move for the 
appeal on proper grounds, will be rescinded on a motion to dismiss, 
when it is proved that the ground on which time was asked was 
insufficient. It is no excuse that appellants could not, on account of 
pecuniary embarrassment, have furnished an appeal bond before the 
second judicial day following the return day. It is not an event not 
within his control. 

PPEAL from the Fifth District Court, Parish of Ouachita. Rich- 

ardson, J. 


W. W. Farmer, Cobb & Gunby and F. P. Stubbs, for Plaintiffs and 
Appellees. 

R. Ray, M. J. Liddell and D. C. Morgan, for Defendants and 
Appellants. 


The opinion of the Court was delivered by BEruupez, C. J. 
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No. 1061. 
Joun CHAFFE, ADMINISTRATOR, VS. S. MEYER. 


Where a person intending to bid at a sale of succession property is 
induced by the administrator of the succession not to do so, by an offer 
to convey to him that part of the property desired by him, in case the 
administrator himself succeeds in buying the property, and the admin- 
istrator does buy, and though he may otherwise have been competent — 
to buy, and after his purchase conveys the part promised to the person 
with whom he made the agreement, the title to the latter will ke null, 
and he will be liable for rents to the succession from the sale to him. 


PPEAL from the Fifth District Court, Parish of Ouachita. D. C. 
Morgan, Judge, ad hoc. 


R. Richardson-and Boatner & Liddell, for Plaintiff and Appellant. 
R. G. Cobb and R. Ray, for Defendant and Appellee. 


The opinion of the Court was delivered by Topp, J. 


On Application for Rehearing by FENNER, J. 
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